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COMMUNICATIONS AND MEDIA LAW
BY JAMES C. GOODALE

Are All Reporters Going to Jail?

Judith Miller is now out of jail, but how about other reporters who refuse to testify?  Surprisingly enough, despite notorious losses in the last year in Ms. Miller’s case and in the Wen Ho Lee and Boston Globe cases, the reporter’s privilege not to disclose sources and other unpublished material is still alive and kicking.  

The Globe lost a multimillion-dollar libel judgment for not disclosing a source and Wen Ho Lee caused Times’ reporters to be held in contempt. 

Despite these losses, the press won over 60 percent of the cases decided in the last 12 months.  This percentage is consistent with the pattern over the last 30 years.  In all of these cases, the courts recognized a privilege for reporters, or a functional equivalent.

Most importantly, the press won a colossal victory in the U.S. District Court for the Southern District of New York.  District Judge Robert Sweet held that Judith Miller and The New York Times did not have to turn over their phone records to their nemesis, Patrick Fitzgerald, the U.S. Attorney for the Northern District of Illinois.

Judge Sweet held that Ms. Miller, among other things, was protected not only under the reporter’s privilege as recognized by the U.S. Court of Appeals for the Second Circuit in New York, but also by a common-law privilege.  The recognition by that court of a federal common-law reporter’s privilege and the failure to deny the existence of that privilege by the U.S. Court of Appeals for the District of Columbia in the Miller case, are the most significant long-term developments this year.  

The argument for the common-law privilege, based on the Supreme Court case of Jaffe v. Redmond, is extremely powerful.  It asserts that, for over 30 years, courts have recognized a reporter’s privilege to such an extent that it is now part of our common-law.   

Accordingly, if there is no First Amendment privilege, as U.S. Court of Appeals for the Seventh Circuit Judge Richard Posner shockingly suggested two years ago in McKevitt v. Pallasch, nonetheless, the privilege survives – perhaps even in the grand jury context – because it is part of the common-law.  

One should point out, however, that in the Miller case, while the argument that a common-law privilege exists was made to the D.C. appeals court, that court did not adopt it.  Significantly, however, it did not reject it either.  One of the three judges thought it applied but that the test it suggests was met.  One judge thought it did not apply, and a third could not make up her mind, but concluded that, if it existed, the test had been met.  

Thus, based on the outcomes from the last 12 months, the doom-and-gloom predictions surrounding Judge Posner’s opinion have not materialized.  Judge Posner asserted that the Supreme Court had not adopted a qualified privilege for reporters in Branzburg v. Hayes, as courts had held with regularity for over 30 years.  No court, however, in the last year followed Judge Posner’s opinion except two Seventh Circuit district courts which had to do so (and then found generally for the reporters).

Each of the courts in the decisions issued this past year applied some form of a qualified privilege with, admittedly, mixed results, although the press won more than a majority of these cases.  Because all of these courts effectively recognized a reporter’s privilege, the question becomes whether the reporter’s privilege, as it currently exists, is strong enough to protect the press.  In those jurisdictions without shield laws, including the federal courts, the answer is clearly no.   

There is also a pressing need for a federal shield law.  While the press won many federal civil cases involving the privilege, federal courts are far less amenable to protecting the press in criminal cases. 

The ideal shield law would provide absolute protection for sources and qualified protection for non-confidential material.  The District of Columbia and New York State (ironically, the two states in which Judith Miller works) have such statutes.  In the real world of Washington politics, an absolute federal shield law may be a non-starter.  It may also be so in those states that might consider the adoption of a shield law.  

The question then becomes, what formulation of a qualified shield law or a qualified privilege under the federal common law or First Amendment is sufficiently protective of the press?

If all that an articulation of the privilege does is to require a showing of relevance and an exhaustion of alternative sources, it will not be enough.  Even Attorney General Alberto Gonzales has said the press should respond only when “absolutely essential to assist [prosecutors] in the investigation of illegal wrongdoing.”
  From the press’ point of view, an ideal statute might require the press to give up sources when they are “damaging to national security,” “causing a great injustice,” or worst case (for the press), going to “the heart of the matter.”

In the Miller case, the D.C. Court of Appeals, for all practical purposes, looked at the qualified privilege and found that it was met.  But was Judith Miller’s testimony crucial to the government’s case?  Mr. Fitzgerald knew all the sources for the leak of a CIA agent’s name and called multiple witnesses for that purpose to the grand jury.  The only possible need for Ms. Miller’s testimony was to provide evidence of perjury by those who testified before the grand jury.  Is this need “crucial” or go to “the heart of the matter” to find the source of a leak, or is it a classic case of prosecutorial over-reach?

The prediction made by many, that courts would find no qualified privilege whatsoever as a consequence of Judge Posner’s opinion, has proved, in the last 12 months at least, to be absolutely wrong.  The question now becomes whether press lawyers can: (1) convince Congress to adopt a federal shield law; (2) convince those states without shield laws to do the same; and (3) convince courts around the country to adopt a tough federal common-law privilege that requires the press to testify only in extraordinary circumstances.

______________________________________________________________________
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� 	These cases are set out in Goodale et al. “Reporter’s Privilege,” PLI, November 12, 2005.


� 	Online Newshour, Newsmaker: Alberto Gonzales, July 26, 2005.
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