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Right of Privacy — ‘Commercialization’

On Aug. 31, 1972 in Burton, Ohio, a “human cannonball” by the name of Hugo Zacchini launched himself in the direction of a net some 200 feet away, and wound up a winner in the United States Supreme Court.  It was the first time the Court had decided a right of privacy case involving that area of privacy called “commercialization”.
 The decision was not, however, a surprise to many seasoned followers of news media law.  The reason is that of all the areas of right of privacy‑and it is generally accepted that there are four‑commercialization is thought to be the least impacted by the First Amendment.

Taped without Permission

Zacchini had been performing his fifteen-second act on a regular basis in Burton at the Geauga County Fair.  What made the Aug. 31 performance special was that it was videotaped in its entirety‑against Zacchini’s wishes‑by a freelance reporter for Scripps-Howard Broadcasting Company, and the tape broadcast that night as part of the regular news program of a local television station.

Zacchini then brought a damage action in state court, claiming that the station had “showed and commercialized the film of his act without his consent”, resulting in an “unlawful appropriation of plaintiff’s professional property”
.  The trial court granted summary judgment for the broadcaster and this was eventually upheld by the Ohio Supreme Court which relied on a United States Supreme Court right of privacy decision, Time Inc. v. Hill, 385 U.S. 374 (1967) to support its position.

The United State Supreme Court granted certiorari and reversed, 5-4.  The majority wrote that while Ohio could legitimately grant a state-law privilege of the sort described by its Supreme Court, the Constitution did not require it to do so and, therefore, reliance on the Hill case was misplaced.
  The Court made it plain that Zacchini could not prevent the station from reporting newsworthy facts about him and that its decision rested solely on the grounds that the station had no right to the “commercialization” of his performance.
 In other words, there could be no liability for ordinary news reporting. only for the commercial appropriation of the plaintiff’s property interest in his performance‑the same distinction as that which exists between broadcasting an account of a baseball game, and broadcasting the entire game itself without paying for the privilege.

Evolution of Law

There has been much evolution in the law of the right of privacy since the famous Warren and Brandeis article in the Harvard Law Review in 1890 which maintained that there should be such a right.
 It is generally agreed that Dean Prosser’s organization of the tort into the following four areas is appropriate: (1) disclosure of private facts (2) fictionalization (3) intrusion and (4) commercialization or “appropriation”.

Warren and Brandeis were most concerned with the publication of embarrassing facts.  The reason was that Warren, Brandeis’ law partner, was particularly upset at the publicity given his marriage to the daughter of Massachusetts Senator Thomas Francis Bayard Sr.
 
 As a result of Warren’s experiences, Warren and Brandeis suggested that truth should not be a defense to publication of news when factual material concerning people’s private affairs are published.

The article caused quite a stir at the time and, having just recently re-read it, I suggest that it would cause a similar stir today.  It is very anti-press and its thesis probably would not withstand the expansion of press freedoms under the First Amendment since the turn of the century.
  In fact, there have been very few decided cases which uphold the right of the defendant to collect damages for publication of truthful facts, although in one decided case the ‘‘Red Kimono” case (Melvin v. Reid, 112 Cal. App. 285, 297 p. 91 [1931]), a California appeals court held that a reformed prostitute had a cause of action for the use of her name in a faithful representation of her life in a movie‑even though the facts of her life were on the public record.

When Recovery Is Barred

The United Supreme Court, however, two years ago held in Cox Broadcasting Corp. v. Cohn, (420 U.S. 469 (1975) that the father of a young girl who had been raped and killed had no cause of action for violation of a right of privacy against the television station which broadcast this information.  The station obtained the facts from public court records and broadcast them even though Georgia had a statute prohibiting the broadcasting of this information.  The Court in Cox pointed out that it clearly had before it “the tort of public disclosure . . . in which the plaintiff claims the right to be free from unwanted publicity about his private affairs, which, although wholly true, would be offensive to a person of ordinary sensibilities”.
  Nonetheless, the Court held that if the information involved comes from a public record, the First Amendment bars recovery.

Thus, today, Warren would have no cause of action for the publication of details concerning his marriage and the details of his wife’s life.  Further, the Red Kimono case may well have been overruled since the movie used information that was in the public record.  In any event, it is clear that Zacchini does not involve the publication of private facts and, therefore, has no impact whatsoever on this kind of case.

As noted, the Supreme Court of Ohio thought Zacchini was governed by Time Inc. v. Hill, a false light case decided by the Supreme Court in 1967.  This branch of the tort, as Prosser points out, “consists of publicity that places the plaintiff in a false light in the public eye.”“
 In Hill ‑ a New York case by the way‑the Supreme Court held that the First Amendment limited recovery for right of privacy in false light cases involving matters of public interest, unless the plaintiff could show the defendant published with “knowledge of falsity or in reckless disregard of the truth.”
  In a later case, Cantrell v. Forest City Pub. Co., 419 U.S. 245 (1974), the Court held that the First Amendment test of recklessness had met where a reporter made up an interview with a woman whose husband had died in a tragic accident.

In reversing the Ohio court, the United States Supreme Court pointed out rightly that Zacchini was not a false light case at all since there was no element of fictionalization in reproducing Zacchini’s performance in full and that therefore the Hill line of cases was not governing.

To the best of my knowledge, no intrusion case‑a third branch of privacy-has ever reached the Supreme Court where the news media was involved.  This tort involves an uninvited entry into a private area by eavesdropping, prying or trespassing and in the case of the news media‑subsequent publication.  The most important case involving intrusion, is Dodd v. Pearson, 410 F.2d 701 (D.C. Cir.), cert. denied, 395 U.S. 947 (1969), where Congressman Dodd’s assistants xeroxed embarrassing materials from his file and delivered them to Drew Pearson.  The information was then published by Pearson, and Dodd brought an action for violation of his right of privacy.  The Court of Appeals for the District of Columbia held that there was a First Amendment privilege for such publication, although an action for trespass might lie against Senator Dodd’s assistants.  There could be no cause of action for intrusion against Zacchini under this branch of tort since the public was generally admitted to Zacchini’s performance.  New York does not recognize intrusion as a separate right of privacy.
 

Fourth Category

The fourth and final category of privacy, ‘‘commercialization,” should have a familiar ring for New York lawyers since Sections 50 and 51 of the Civil Rights Act, New York’s right of privacy statute, are written to prevent commercialization‑although false light and embarrassing fact cases have been grafted onto the statute.
  The Civil Rights Act provides for a cause of action for an injunction and damages against any “person, firm or corporation that uses for advertising purposes, or for the purpose of trade, the name, portrait or picture of any living person without having first obtained the written consent of such person.” It was passed as a response to a Court of Appeals decision in 1903 which held there was no common law right of publicity and, accordingly, a young girl’s parents had no cause of action for the reproduction of her picture on a flour bag.
  Because of the statute it is the present practice of news publications to obtain consents for those named or pictured in advertisements.  When there are no consents, it is also customary for a publisher to be by advertisers against a suit arising from the use of the picture.

While there are First Amendment issues to be protected in “commercialization” cases such as the incidental use of peoples’ names in ads, particularly when such  ads address public issues,
 the First Amendment concerns are not as strong here as they are in the other three branches of the tort.  Or to put it another way, why not pay Zacchini for his act? After he’s been shot out of a cannon on TV once, there’s not much else to see.  Accordingly, I do believe there should be great concern in the news media bar that when a television station appropriates a theatrical act in its entirety without payment or consent that the Supreme Court should find, in effect, that the performer is entitled to be paid.

Open Question

While Zacchini holds that the First Amendment is not a bar to an action based on commercialization in Ohio, there is an open question whether Zacchini could recover in New York State under New York law as it presently stands.  The reason is that Sections 50 and 51 described above have been held by the Court of Appeals in a case called Gautier v. Pro-Football, Inc., 304 N.Y. 354, 359, 107 N.E. 2d 485 (1952) not to support a cause of action of the leader of a band performing between halves at a Washington Redskins-New York Giants game, when his entire performance was televised.  The Court of Appeals held that the New York statute was too narrowly drawn to permit such a cause of action ‑ however, one of the concurring justices hinted strongly that a different cause of action could be brought on a theory of common law right of publicity.

Such a right was found to exist in a later case, Grant v. Esquire, Inc., 367 F. Supp.  876 (S.D.N.Y. 1973), decided by Judge Knapp of the Southern District, a case in which he applied New York State law.  There, a famous actor whose face appeared on someone else’s body in a photomontage was held to have a common law cause of action for a right of publicity‑a right the court found was “intertwined” with the prohibition against use of a person’s picture “for purposes of trade” contained in Section 51 of the Civil Rights Act.  It is not necessary in this article to determine whether Esquire is correct or not, but it is fair to say as a consequence of that decision and the hint by the concurring justice in Gautier, that if the same facts as presented in Zacchini were presented to the Court of Appeals now, there would be a possibility it not probability that a plaintiff would have a good chance at establishing a right of common law publicity for such an action.

And it is clear under Zacchini that there would be no bar under the First Amendment to such an action‑and perhaps properly so.

I want to thank Eric Freedman for his help in the preparation of this article.
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