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Son of S. 1

No case struck more fear into the heart of a news media lawyer than United States v. Dickinson,
 a case which held that if a newspaper violated an unconstitutional order not to print, it could nonetheless be fined for such disobedience.  Congress is currently trying to deal with this problem in S. 1437, a bill popularly known as Son of S. 1, the well-known criminal reform bill of last year.  Although the present language in the draft benignly tries to cure the problem of Dickinson, it may be that the cure is worse than the disease.

In Dickinson, two reporters covering a hearing in Federal District Court in Louisiana were ordered not to print proceedings which took place in open court.  They disobeyed the order and were subsequently held in contempt.  On appeal, the Fifth Circuit noted that while the order could not “withstand the mildest breeze emanating from the Constitution”,
 the order nonetheless should have been appealed rather than disobeyed.  Since the newsmen had disobeyed the order rather than appealing it, they were held in contempt.

The consequence of the Dickinson case for those publications subject to a Federal court order was a “damned if you do, damned if you don’t” situation.  If the press appealed, it lost the story because appellate courts typically were not prepared to meet a printing schedule.  If the press printed the story it faced a possible contempt action for violation of an order ‑‑ even if it were unconstitutional.

Fortunately for the press, state courts historically have permitted newspapers to print stories in violation of unconstitutional gag orders.  Typically the press would attack orders collaterally and defend them on the basis that they were void because they were unconstitutional and this to the law in New York,
 as well as elsewhere in the nation.
  Dickinson held this practice was not available in federal courts because of the United States v. United Mine Workers 
 and the Walker v. City of Birmingham
 cases.

In United Mine Workers, the Supreme Court held John L. Lewis in contempt even though a restraining order issued to him not to strike arguably was void under the Norris-LaGuardia Act.  In Walker, the Supreme Court upheld contempt citations against supporters of Martin Luther King who had chosen to march in a parade (after a court order barring them from doing so) without first appealing from an admittedly unconstitutional order.  The Court upheld the contempt even though it acknowledged that an order “transparently invalid” might well not have to be obeyed.

Recent Ruling

Yet, even after these cases, state courts continued to permit collateral attack of gag orders not to print.  Just four months ago an Illinois appellate court permitted the collateral attack by a newspaper of an order not to print certain editorials.  In Cooper v. Rockford Newspapers,
 a deputy county clerk in Rockford, Ill., brought a libel suit against a newspaper for the publication of an editorial which called the clerk a “political hack”.  At the time the libel suit was filed, the plaintiff, in Catch 22 fashion, also asked the trial court for a gag order against the newspaper to prevent it from writing editorials about the libel suit.

The newspaper, however, disobeyed the gag order and published an editorial which, in fact, criticized the gag order.  The paper was then held in contempt and fined even though the court admitted the order was unconstitutional.  On appeal, the lower court was reversed.  The appellate court discussed Dickinson, but said flatly “we are not persuaded by it.”

The Dickinson case has, however, influenced the Senate Judiciary Committee in its attempt to draft a new contempt section for S. 1437.  The section is 1331 and the current draft reads as follows:

“It is an affirmative defense to a prosecution under subsection (a)(2) that the writ, process, order, rule, decree, or command was invalid and that the defendant took reasonable and expeditious steps to obtain a judicial review of the validity of the writ, process, order, rule, decree, or command, or a judicial decision with respect to a stay thereof, prior to the disobedience or resistance charged, and was unsuccessful in obtaining such review or decision.”

The way this section works is that a Federal court cannot hold the news media in contempt if the news media has appealed a judicial decision not to print and has been unsuccessful in obtaining review of this decision.  In other words the statute concedes that Dickinson is correct, i.e., that an appeal is required.  And if the appeal of the lower court decision is “unsuccessful” the gag order may be disobeyed.

There are many difficulties with this section which, as noted above, is benignly intended.

First, it builds a substantial part of Dickinson into a federal statute when that case is only a still questioned decision of one court of appeals.  It thus may be taken as an invitation for trial courts to issue gag orders against the press, since the statute itself establishes an appellate procedure to deal with them.  The Supreme Court has never held that a void order not to print cannot be attacked collaterally and therefore one may reasonably ask why a statute has to go this far.

Elusive Description

Secondly, the statute does not recognize the exception suggested in Walker that an order “transparently invalid” need not be obeyed.  It is quite clear that the characterization of an order as being “transparently invalid” or of “patent frivolity” is an elusive one.  In fact, the Dickinson court wrestled with the phrase and concluded that an order not to print open court testimony could not be characterized as having “transparent invalidity”.  Yet, the exception exists and should not be written out of the law.

For example, it in now clear that since the Fifth Circuit has ruled that an order not to print open court testimony is in fact unconstitutional, a verbatim repetition of that order in the Fifth Circuit and probably elsewhere would be transparently invalid.  Why?  Because such an order has already been held unconstitutional by that court ‑‑ and, more recently, by the Supreme Court
 ‑‑ and there is no reason to require it to be litigated again.  Yet, under the proposed statute such an order might be required to be appealed even though the case law as to the unconstitutionality of the order is certain.

Thirdly, if one assumes Dickinson is right, and an unconstitutional order ‑‑ as distinguished from a transparently invalid one ‑‑ should be appealed, the statute is vague as to what kind of appeal is required.  Defendants are required to take “reasonable and expeditious steps to obtain a judicial review”, whatever that means.  The only appeal of an unconstitutional order not to print that is meaningful for the press is one that can be taken before press time.  After that it is too late and the newsworthiness of the story has been lost.

A Real Case

Let me demonstrate this point with a real case.  Two years ago, an order not to print was issued to a New York Times reporter at 10 o’clock in the morning.  Although not required to do so under state law, the Times appealed the order up to press time by doing the following: at noon, the Times asked the issuing court to remove the order.  It refused.  At 3 P.M. the Times filed papers with the Appellate Division asking for a stay and an immediate hearing.  This Court also refused the request, but did set a hearing on the question five days later.

As soon as the court set the hearing for a later date, the Times attempted to obtain a stay from the Court of Appeals, but that application ‑‑ made by phone ‑‑ was also denied.  By that time it was close to press time (7:30 P.M.) and there was not sufficient time to appeal to the United States Supreme Court, if that were necessary.  The story was then published.  The Appellate Division concluded a month later the order was void and ignored the disobedience of the order.

Now let us ask ourselves whether under the proposed statute, the appeal taken by the Times before press time would have been sufficient.  It is submitted, by the way, that the appeal taken by the Times is fully consonant with United Mine Workers, Dickinson and Walker, supra.  Under the proposed statute, however, it is not clear whether (a) the press would have had to have waited until argument was heard after press time or (b) whether an appeal to the United States Supreme Court was also required.  This is because the proposed statute requires an “expeditious” appeal, but does not define the term.  No doubt any appeal taken by the press under the statute would then be litigated and the courts would define for the press what “expeditious” meant.  Yet, one wonders whether everyone, including the public, would be better off to let case law on the point develop rather than writing a statute on the point now.  Beyond that, it very well may be that the present Judicial Code which Section 1331 of S. 1437 seeks to amend presently requires no appeal at all of a void order not to print in federal court.

This is because in 1831 Congress passed the following statute:

“Section 401.  Power of court

“A court of the United States shall have power to punish by fine or imprisonment, at its discretion, such contempt of its authority, and none other, as ‑‑

“(l)
Misbehavior of any person in its presence or so near thereto as to obstruct the administration of justice;

“(2)
Misbehavior of any of its officers in their official transactions;

“(3)
Disobedience or resistance to its lawful writ, process, order, rule, decree, or command.  June 25, 1948, c. 45, 62 Stat. 701.”

History of Section

Section 401 of the Judicial Code has a colorful history and was passed by Congress for the express purpose of preventing courts from punishing out of court publication.  The case which inspired this section was one involving Judge Peck who tried to hold in contempt a certain lawyer who had written an article critical of one of Judge Peck’s decisions.  Congress was so outraged by Judge Peck’s action that it came within one vote of convicting him in an impeachment vote.  Thereafter, James Buchanan, later President and then Senator, drafted what became Section 401 of the Judiciary Act which prevented courts from holding one in summary contempt unless the contempt was committed in the presence of a court.  Thus, a newspaper could not be held in summary contempt since publication per se could not take place in the presence of a court.

Section 401 has been before the Supreme Court in two important cases ‑‑ Toledo Newspaper Co. v. United States
 and Nye v. United States.
  Toledo held that a newspaper could be held in contempt for out of court publication but this ruling was explicitly reversed by Nye which held that a federal court could use summary contempt only for those acts committed in the presence of a court.  An summarized by one scholar, “the Court’s new statutory interpretation not only restricted punishment via criminal contempt, but also eliminated the possibility of a constructive contempt proceeding in a federal court against an out-of-court publication.”

The Dickinson court recognized the existence of this section, but did not attempt to apply it to the proceeding before it.  One possible reason in that while Dickinson involved summary contempt, it was not constructive contempt as was present in Judge Peck’s case.  In other words, Dickinson involved an order not to print whereas Judge Peck held a newspaper in contempt without first ordering it not to print.  While this is a possible distinction that would permit the Dickinson court to ignore Section 401, it achieves a very strange result in light of the history of Section 401.  It is a strange result because it is quite clear under Nye that a court cannot punish the press after a trial for publishing material which the court finds offensive ‑‑ such an damaging pretrial publicity that might come out in open court.  Yet if the court orders the very same material not to be published during the trial, may it then start a contempt proceeding?  Logic would seem to indicate the answer is no since if a court is prevented from starting a summary proceeding in the first case, it should be prevented from doing so in the second.  In other words, an order not to print is void under Section 401(3) of the statute and there can be no summary contempt proceedings for its disobedience any more than there can be for a similar proceeding under Section 401(l).

It is, therefore, unfortunate that the Judiciary Committee has chosen to eliminate Section 401 from S. 1437 and substitute Section 1331 instead.  The section was enacted to protect the press by a senator who was later to become the president of this country.  The section has never been fully litigated, unless we count Dickinson’s passing reference to it.  It would seem that Congress would be much better off to restore this ancient statute than to re-draft it on the authority of a much criticized and highly questionable 5th Circuit case.

If on the other hand, Congress wishes to draft a new statute rather than restore an old one, a new statute could reverse Dickinson rather than adopt its reasoning.  This could be done simply by permitting a defendant in a contempt proceeding to defend it on the basis the order ‑‑ on which the contempt is based ‑‑ has been held unconstitutional.
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