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Fair Trial-Free Press – New Deluge of Cases

With the flood of fair trial-free press litigation over the past few years, one would have thought by now that these cases would have slowed to a trickle.  Not so.  In the last month three fair trial-free press cases reached the Supreme Court and a fourth is on its way.  For the time being the Supreme Court has refused to hear any of the three cases and the fourth, Gannett Co. v. DePasquale,
 decided by the New York Court of Appeals on Dec. 19, 1977, has not reached it yet.  Two of the cases concern “gags” on trial participants and two, including the New York case, involve closing of courtrooms.

While none of these cases is now actually before the Supreme Court, it is inevitable, in my view, that the Court will take fair trial-free press cases of this sort and it will probably be sooner rather than later.  The constitutional issues are fundamental and have never been decided.

Nebraska Case

In June, 1976 in Nebraska Press Ass’n v. Stuart,
 the Supreme Court did decide one of the basic free press-fair trial issues – whether a court could order the news media not to print prejudicial material about a criminal defendant.  In that decision, the Court held, for all practical purposes, that there could be no prior restraints against the press to prevent publication of allegedly prejudicial publicity.  In other words, as noted in this column some months ago, gag orders against the press are dead.

That was easy.  Now the questions are more sophisticated.  If a court cannot enjoin the press, can it nonetheless “gag” the participants in the trial or even close the courtroom?  Recent cases are disquieting – in New York State you can rather easily close pretrial hearings,
 and Pennsylvania agrees.
  In Ohio you can rather easily “gag” the participants
 including the defendant, and the Fourth Circuit, as well, agrees.
  The Supreme Court has refused to hear the Ohio and South Carolina cases; it sent the Pennsylvania case back for clarification of the ruling and it has yet to be presented with the New York case.

Limit on ‘Gags’

As noted, the famous Nebraska case has no particular relevance to any of these cases, since the only is​sue in Nebraska was whether there could be a “gag” against the press.  When a courtroom is shut down or there are “gags” on participants, the press is not bound by such action and is still free to report what it learns from participants or other sources concerning a criminal trial.

Most observers of this latest round of the fair trial-free press con​troversy would concede there may be a few instances in which a courtroom could be closed, or that some persons connected with a trial such as court personnel might be restrained from discussing a case sub judice.  The question is what standard, if any, may be employed to restrain speech concerning a criminal case.  This question is much more difficult, therefore, than that involved in restraints on the press where the rule all but totally precludes such orders.

As difficult as the question is, however, I have considerable doubt whether any of the four most recent cases under consideration were correctly decided.  It should be pointed out, by the way, that there are, for all practical purposes, no opinions in either the Pennsylvania or Ohio cases.  The most concrete opinion is in Gannett, the New York Court of Appeals case.  In that case, it was ​held that a preliminary hearing to determine the validity of a confession could be closed to the public.  The lower court decision was challenged by Gannett Newspapers and reversed by the Appellate Division for the Fourth Department.
  The Court of Appeals reinstated the trial court’s decision in a four to two deci​sion written by Judge Wachtler with a dissent by Judge Cooke.

Facts in ‘Gannett’

Gannett involved the arrest of two youths for the murder of Wayne Clapp, a former town policeman in Seneca County who was last seen in the company of the two youths.  Clapp’s boat turned up later, laced with bullet holes.  The two youths were subsequently arrested driving Clapp’s pick-up truck in Michigan, and apparently since they were caught red-handed, confessed.  At a pretrial suppression hearing the defendants asked that it be held in camera to minimize the prejudicial effects of further disclosures.

The Court of Appeals, relying on the controversial ABA Report prepared by Judge Reardon in 1967
 concluded that it had the right to close pretrial hearings, holding that “[a]t the point where press commen​tary on those hearings would threaten the impaneling of a con​stitutionally impartial jury in the county of venue, pretrial evidentiary hearings in this State are presump​tively to be closed to the public.”

Examination of the standard adopted by the Court of Appeals in​dicates that a court may close a pretrial hearing “where press commentary . . . would threaten” the trial.
  This is a standard easily met and which, I would submit, would permit most pretrial hearings to be closed in New York State.  Nebraska, it may be recalled, involved a pretrial hearing in a grotesque murder case in which the court gag​ged the press but did not close the courtroom.  The Supreme Court reasoned that pretrial publicity of even the most pervasive kind did not necessarily prejudice the rights of a defendant a a priori, but that it had to be proved.
  The Court of Appeals assumes, exactly the opposite.  Nebraska would be a hollow victory indeed if all a court has to do is to close a preliminary hearing rather than gag the press and achieve the same result.

Rulings Criticized

For this reason Gannett does not seem correctly decided; nor does the Pennsylvania case, which involved the closing of a suppression hearing in the second murder prosecution of Tony Boyle, former president of the United Mine Workers.  Since there is no opinion in the Boyle case, there is no way to analyze it, and indeed for this reason the Supreme Court sent it back to the Pennsylvania Supreme Court for a clarifying opinion.

If, as noted, the ratio decidendi in the Nebraska case is that there is no presumption that pervasive publicity is prejudicial, then it would seem that the rationale that a court can be closed in criminal cases must proceed on some other basis.  Judge Cooke’s dissent in Gannett suggests such a way.  In his dissent he reasons that a preliminary hearing may be closed only if there is a showing of necessity, such as to protect the identity of an undercover agent, the safety of a witness as or, the like.
  It may not be closed merely because of the assertion of prejudice to the defendant.
The Ohio and South Carolina cases present different questions -- ​what appropriate standards can be employed to issue a prior restraint against participants in a trial.  The Supreme Court has never ruled on this question although in Sheppard v. Maxwell, the Court said in dictum that “the trial court might well have proscribed extrajudicial statements” of  participants in the trial.
  In the South Carolina case the lower court enjoined extra judicial statements by “. . . lawyers, par​ties, witnesses, jurors and court officials, which might divulge prej​udicial matter not of public record in the case.”
  The Fourth Circuit Court of Appeals approved the lower court opinion which had applied a “reasonable likelihood test” in restraining the speech of par​ticipants.
  In other words, if there is a reasonable likelihood speech will prejudice a trial, it may be restrained.
The Ohio Case

In the Ohio case, witnesses, jurors and lawyers were forbidden to talk to the press without any finding -- as far as I can determine -- of whether there was a clear and present danger to the trial or even a reasonable likelihood of such danger.  In other words, the court applied no test what​soever in restraining speech.  I would think that apart from those con​stitutional lawyers who are ab​solutists on free speech matters, all would agree that some test must be applied before speech can be restrained.

Further, for those students of the First Amendment who applauded the dissents of Holmes and Brandeis dur​ing the period when a majority of the Supreme Court was using the “reasonable tendency test” to restrain speech,
 the approval by the South Carolina Court of the reasonable “likelihood” test is a throwback to an earlier and best-forgotten era.  Whether even a clear and present danger test is ap​propriate for the prior restraint of a trial participant’s speech is an open question, but I would think (a) the reasonable likelihood test adopted by the South Carolina case and (b) the use of no test at all in the Ohio case should be viewed as constitutionally insufficient.  And the comment does not even reach the distinction which surely must exist between the restraint, if any, that may be im​posed on prosecutorial speech (i.e., comments by the prosecutor) and that which may be imposed on a defendant’s speech, a possible dis​tinction which neither the Ohio nor South Carolina courts considered.  

Possible Scenario

As noted, the Supreme Court has declined to hear the Ohio and South Carolina cases but since the constitutional issues of free speech are so important I would be very sur​prised if the Court did not ultimately take cases raising this issue and take them rather quickly.  A possible scenario is for the Court to grant cer​tiorari in the Gannett case and, upon clarification of the issues in the Penn​sylvania case, simultaneously grant certiorari in that case.  Then, after deciding whether preliminary hear​ings can be closed, it might at a later time reach the question raised in the Ohio and Pennsylvania cases of whether prior restraints on partici​pants are permissible.
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