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Mr.  Goodale, a member of the New York Bar who writes this column as a regular feature of the Law Journal, is an executive vice president of The New York Times Company.

Forced Union Membership, The First Amendment And Buckley-Evans Case

A few weeks ago, columnists William Buckley and M. Stanton Evans and the American Federation of Television and Radio Artists (AFTRA) ended a long suit brought by Buckley and Evans against AFTRA over compulsory membership in that union.  Both sides claimed victory and the claim was reminiscent of Senator George Aiken’s remark that the U.S. should claim victory in Viet Nam and leave.  In this case, despite the double claim, Buckley looks to me more like the winner than the union.

In a sense, the litigation was a vintage Buckley performance involving two Federal court decisions, a denial of certiorari by the Supreme Court with two justices (Burger and Douglas) dissenting, a proceeding before the National Labor Relations Board and a concluding lawsuit against the NLRB in the District Court seven years later.
  Along the way, the ACLU joined Buckley’s side and the late Professor Alexander Bickel joined AFTRA’s.  The case involves some interesting First Amendment issues and the final court action may well be a significant one for the communications industry.

Join or Else

Both Buckley and Evans were required to join AFTRA before respectively appearing on the television show “Firing Line” and the CBS radio show “Spectrum.”  Although Buckley apparently originated “Firing Line,” it was at one time produced by RKO which had a contract with AFTRA which required union membership of every performer who appeared on an RKO show.  Buckley joined under protest in April 1966 maintaining his First Amendment rights had been violated by such membership.  Evans joined AFTRA in the early 1970’s when he began to appear on “Spectrum.”  AFTRA’s contract with the Columbia Broadcasting System required persons employed by CBS to be members in good standing.  He too joined under protest after being told by CBS that if he refused to join CBS would not employ him.

At issue in the case was the meaning of Sec. 8(a)(3) of the National Labor Relations Act:

“(a)  It shall be an unfair labor practice for employer —

* * *

“(3)  by discrimination in regard to hire or tenure of employment or any term or condition of employment to encourage or discourage membership in any labor organization: Provided, That nothing in this subchapter, or in any other statute of the United States, shall preclude an employer from making an agreement with a labor organization…to require as a condition of employment membership therein on or after the thirtieth day following the beginning of such employment or the effective date of such agreement, whichever is the later,…  Provided further, That no employer shall justify any discrimination against an employee for non-membership in a labor organization… if he has reasonable grounds for believing that membership was denied or terminated for reasons other than the failure of the employee to tender the periodic dues and the initiation fees uniformly required as a condition of acquiring or retaining membership.

Aimed at Closed Shop

This section was passed by Congress in 1947 as part of an effort to outlaw the closed shop.  Under the Taft-Hartley Act it became illegal to require a prospective employee to be a union member before employment.  After Taft-Hartley, an employee could be required to join a union thirty days after employment but only to the extent of paying dues.  Section 8(a)(3) is, however, ambiguous since it seems at first with sweeping language to impose a requirement of union membership on all employees in a union shop but later takes away practically all it gives by stating membership can only be required to the extent of paying dues and membership fees.

The AFTRA contract involved in the Buckley litigation in a sense capitalized on this ambiguity by requiring union membership but not telling its members that they do not have to join.  In this sense the contract is typical of many union contracts for “editorial” people in the communications industry.  The relevant section states:

“It is agreed that during the term of this agreement, we will employ and maintain in our employment only such persons covered by this agreement as are members of the American Federation of Television and Radio Artists in good standing or as shall make application for membership on the thirtieth (30th) day following the beginning of employment hereunder or the date of execution of this agreement, whichever is the later, and thereafter maintain such membership in good standing as a condition of employment.”

Missing in Contract

There is nothing in the AFTRA contract which notifies the employee that even though AFTRA says he or she must join, (a) the union is required to accept a mere tender of dues from an employee in lieu of membership, or (b) an employee can resign from the union at any time and then tender dues.

Indeed, in the Buckley and Evans case, Judge Brieant found as a fact that Buckley was told by AFTRA that he could not resign and if he resigned, the local RKO station WOR-TV would not broadcast “Firing Line.”  Buckley was also told that he would be required to respect a picket line around WOR-TV and that he could not limit his AFTRA obligation to paying dues and initiation fees.

Based on these facts, the District Court held that AFTRA, acting under Congressional authorization in Sec. 8(a)(3) had deprived Buckley and Evans of their First Amendment rights.  Such an interpretation and enforcement by the union, the court pointed out, amounted to a prior restraint on Buckley and Evans in a manner not dissimilar to the prior restraint imposed on The New York Times in the Pentagon Papers case.

Outline of Restraint

The prior restraint consisted of “a combined result of (a) compulsory membership; (b) the need to subscribe to terms and conditions of union discipline; (c) the need to refrain from speaking through a broadcast outlet judged unfair, or not organized; (d) the need to refrain from crossing a picket line; and (e) the need to heed any other union directions which would operate directly or indirectly on a prior restraint of freedom speech.”

On appeal, AFTRA rushed Professor Alexander Bickel into the fray.  Bickel, who had defended The Times in the Pentagon Papers case, argued there was no prior restraint involved because of lack of governmental action.  The ACLU entered as amicus on Buckley’s side and maintained that while compelled membership violated the First Amendment, the payment of dues to a union did not.  Bickel’s effort was successful, at least to the extent that the Second Circuit was persuaded it had no jurisdiction to hear Buckley’s claim of forced membership.  Judge Waterman, in April 1974 (with Judges Friendly and Timbers), reasoned that the National Labor Relations Board was the exclusive forum for this kind of complaint and if Buckley and Evans wished to file an unfair labor charge against AFTRA at the NLRB, they were free to do so.

A Big Leap

The court thus jumped over two important First Amendment issues with this analysis: first, whether the case involved sufficient state action to bring into play a First Amendment claim and second, whether the union’s action amounted to a prior restraint in a Pentagon Papers sense.  The first seems more problematical than the second.  Restriction of the right to speak, even though based on an interpretation of statute, may still be only private action and thus not give rise to a First Amendment claim at least until the restriction is enforced in court.  If, however, government-enforced membership in a labor union is required before one can speak on television or radio, then that would appear to be a classic case of a prior restraint.

In declining to decide these questions, the Second Circuit may well have been influenced by AFTRA’s concession in the Court of Appeals that it did not have the power to force membership or compliance with union discipline on unwilling broadcast commentators.  This concession was, of course, contrary to the finding of fact below that AFTRA did indeed require membership of all its broadcasting employees covered by AFTRA contracts.
  It was, however, consistent with the view expressed above that while Sec. 8(a)(3) legally does not require membership in a union shop as that term is usually understood, the section is drafted in such a fashion that this fact is never effectively communicated to employees.

No Violation Found

While the Second Circuit declined to decide the First Amendment issues raised by alleged compulsory membership, it did assume state action existed in order to decide whether there was a First Amendment issue raised by compelled payment of dues to AFTRA.
  It found no violation.  The court held the requirement to pay dues was no more than an obligation to pay “the employees’ share of the expenses of operating a valid labor regulatory system which serves a public purpose.”
  If there was a burden on an individual broadcast commentator’s speech, it was no more burdensome than the requirement of communication companies to pay taxes like everyone else.

Certiorari was then sought from the Supreme Court, but it was denied with Justices Douglas and Burger dissenting.
  Douglas thought the court should hear the question of whether the compelled payment of dues violated the First Amendment:

“There is a substantial question whether the union dues requirement imposed upon these petitioners should be characterized as a prior restraint or inhibition upon their free-speech rights, in some respects, the requirement to pay dues under compulsion can be viewed as the functional equivalent of a ‘license’ to speak.  In several related decisions, we have left open the possibility that First Amendment associational freedoms would be infringed by a requirement that a union member subject to a union shop agreement pay dues to support union political activities with which he disagrees.”

Case to NLRB

After losing in the Federal courts, Buckley and Evans went in 1975 to the NLRB.  The Board, however, declined to take jurisdiction over the case, in large part because AFTRA again conceded the merit of Buckley’s complaint that the union had no power to force its membership on unwilling takers.
  In so saying, however, AFTRA did concede it was “industry practice . . . to hire only full-fledged AFTRA members rather than financial commentators who made the appropriate dues and fees payments.”

Buckley and Evans then sued the NLRB in the Southern District to review the Board’s action in refusing to find a justifiable controversy which it could decide.  In a hearing before Judge Griesa last month, the seven-year litigation came to an end with a stipulation on the record that AFTRA would notify all of its members that they did not have to join the union although they did have to pay dues and fees.

Perhaps for those readers whose union sentiments are stronger than their feeling for the First Amendment, this may seem like a precious victory — or a case of much ado about nothing.  But I think it is more than that.  Assuming sufficient state action, it’s too late in the day to maintain that compelled membership in any organization can survive First Amendment attack.  This was the position of the ACLU in the Second Circuit and Judge Betty Murphy of the NLRB made the same point in the NLRB’s decision, and once the case reached the Second Circuit no one seriously questioned the point.

Ignorant of Option

Yet it is quite clear, I believe, that most members of unions representing editorial employees in the communications industry do not know they are not required to join those unions.  Thus, the District Court’s order that AFTRA must notify its members of their rights, only seems appropriate.  It is true, of course, that the court’s order will not promote union solidarity since many editorial employees do not want to join a union as a matter of principle although they may be willing to pay their dues to the union for obtaining beneficial contracts for them.  And therefore it is possible many AFTRA members may wish to resign from AFTRA.

In addition, many such employees may wish to retain the right to disagree with the union if there is a strike called by union leaders to which they object and which will prevent them from broadcasting if they are forced by the union to respect picket lines.  If membership cannot be forced, then non-members cannot be fined for disobeying union discipline.  This may well be the important significance of this case.

The Huntley Incident

In 1967, Chet Huntley and others crossed the AFTRA picket lines to broadcast the news.  They were threatened with large AFTRA fines which were never imposed.  As Buckley’s case makes relatively clear, if Huntley were alive today and if he continued to believe strongly that dissemination of news was more important than union discipline, all he would have to do — and this applies to other reporters like him who are represented by unions — would be to refuse to join the union in the first place or resign before the strike began but continue to pay over his dues to the union.

While, therefore, this case may only affirm what the law has always been, the impact of a forced communication of this information to union members may have a larger practical impact, particularly for those editorial employees represented by unions who might believe their right of speech and association transcends other values, such as full union membership.  For such people, should they wish to continue to write and broadcast during a strike, there will be no effective way for a union to stop them.

Mr. Goodale, a member of the Special Committee on Communications Law of The Association of the Bar of the City of New York, is an adjunct professor of law at the Yale Law School this fall.
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