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A Shield for the Press: The Exorcism of Bruce Cutler

Bruce Cutler has been driving the Second Circuit nuts.  First he disobeyed Eastern District Judge I. Leo Glasser’s order against speaking to the press and was prosecuted for contempt.

Next Cutler fought the contempt citation by convincing the Second Circuit to ignore, if not overturn, a wide body of press-protective law, which allowed him to subpoena unpublished notes and video “outtakes” (unbroadcast news footage) for his defense from the same journalists whose news reports had provided the citation against him.  U.S. v. Cutler.

Now three years later the Second Circuit has taken a second look at Cutler, does not like what it sees, and has effectively assigned Cutler to the ash can, limiting it to its facts.  Krase v. Graco Children Products Inc.

New York is known as a “Shield Law” state for its law that shields the press from compelled disclosure of news sources and other confidential information and from compelled disclosure of non-confidential information such as notes or outtakes.

The privilege provided under the shield law not to disclose sources is “absolute,” i.e., non-defeasible under any circumstances.  The privilege not to disclose notes and outtakes, on the other hand, is “qualified,” i.e., defeasible when the information sought is (1) highly material and relevant, (2) necessary or critical to a party’s claim or defense, and (3) not obtainable from other available sources.

Relying on the First Amendment

There is no federal statute analogous to the New York Shield Law, and therefore press litigants in New York’s federal courts to whom state law does not apply must rely on the First Amendment for qualified protection from subpoenas.  The issue before the court in Graco was whether the First Amendment gave reporters qualified protection virtually identical to the New York Shield Law.

The print and television news reporters who were served with subpoenas in the Cutler case had unsuccessfully made this argument in federal court to resist disclosure of their unpublished notes and outtakes.  Chief Judge Thomas C. Platt Jr. of the Eastern District, placed in the awkward position of acting as both judge and prosecutor in Cutler’s contempt proceeding, allowed Cutler’s subpoena requests, and the press appealed.

Privileges Overriden

The Second Circuit affirmed, holding that Cutler was entitled to the reporters’ unpublished notes and outtakes.  The court questioned whether in cases like Cutler’s a federal court should allow the press any special privileges at all, and it concluded that if special press privileges did in fact apply, Cutler’s subpoena request easily overrode them.

This decision created an uproar.  Before Cutler, the Second Circuit had adopted and advanced a rule of First Amendment press privileges roughly analogous to the New York Shield Law.  After Cutler, it appeared that reporters could protect their unpublished notes and outtakes only in New York’s state courts, not in its federal courts.  If a reporter’s privilege existed in New York federal court at all, Cutler indicated that the three-prong press disclosure test would be applied so tepidly as to make the privilege doctrine a virtual dead letter.

Graco, decided May 1, was therefore closely watched by the press.  The New York Times even editorialized, guess what, that the lower court’s decision requiring disclosure of notes and outtakes should be reversed.

In Graco, Graco Children’s Products, a manufacturer of  allegedly defective baby swings, sought outtakes from a “Dateline” news interview with the plaintiff in a wrongful death action filed against it.  Graco claimed it needed the footage as evidence in its defense and to impeach the plaintiff’s testimony.

While Graco was a diversity case, and the New York Shield Law plainly applied, the manufacturer nonetheless argued that the Second Circuit was bound by Cutler to find that its subpoena request effortlessly overrode the press’s qualified privileges.

Not so replied the Second Circuit, stating that Graco’s reading of the Cutler case was seriously flawed: “The law in this Circuit is clear that to protect the important interests of reporters and the public in preserving the confidentiality of journalists’ sources, disclosure may be ordered only upon a clear and specific showing that the information is: highly material and relevant, necessary or critical to the maintenance of the claim, and not obtainable from other available sources.” (Emphasis added).

Incorporation Into Federal Law

Goodbye, Cutler.  The language the Graco court quoted is virtually a verbatim repeat of the New York Shield Law.  Even in cases where it is not required to apply the state Shield Law, like Cutler, the Graco court emphasized that it “appl(ies) a standard identical to that embodied in the New York Shield Law.” This is an extraordinarily novel statement.  It means that in cases involving the reporter’s privilege in the Second Circuit, the qualified language of the New York Shield Law and all its learning is incorporated into federal law, through the First Amendment.

A Dead Loner

To the extent that Cutler was formerly read as providing less protection for reporters in federal court than state court, it is a dead letter.

Applying the New York Shield Law to Graco’s subpoena, the court refused the production request summarily:  The wrongful death plaintiff’s outtake statements were neither necessary nor critical, since Graco’s defense neither “rose nor fell” on them, nor had Graco sought other sources for the unbroadcast information, such as the plaintiff interviewee herself.  The press had no duty to turn over its unbroadcast news footage held the court held the court, and Graco would have to turn elsewhere for evidence for its defense.

Before the Graco decision, the Second Circuit had been compelled by Cutler to apply a watered-down analogue of the New York Shield Law.  For the Second Circuit to come out and say for the first time that the qualified reporter’s privilege articulated in the New York Shield Law applies in all cases in stunning.  Cutler has been exorcized.
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