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Cameras, the Courts and the Missing ‘Simpson’ Backlash

In the wake of the O. J. Simpson trial, many predicted that televised proceedings would become a thing of the past.  Instead California state courts have rejected a proposal to close courts to TV, federal courts reversed their position on the subject, and two weeks ago a federal judge ruled the MacVeigh proceedings could be telecast to Oklahoma City to a limited audience of victims.

So what happened to the backlash?

In the fall of 1994 the U.S. Judicial Conference rejected a study commission’s recommendation that cameras be allowed in the circuit courts and terminated its pilot program in which cameras had been allowed in six district courts and the Second and Ninth circuits.  Although the conference did not explain its decision, some members alluded to the Simpson circus as influencing their decision.

Similarly, although 47 states already permitted telecasting of some trials (some more completely than others), there were demands in several for restricting or banning such coverage – notably in California.  Mere hours after the Simpson verdict, Governor Wilson called for a ban on cameras in the courts of California, established a task force to study the issue and supported a bill that would have banned cameras.

Judges, too, perhaps fearing public criticism and comparison to Simpson’s Judge Ito, seemed opposed to further televised trials.  Evincing the backlash caused by Simpson, the judges in the second Menendez trial and the Polly Klaas murder trial both ruled against televising their cases, as did the judges presiding over the Susan Smith case in South Carolina and the trial of the alleged murderer of the Tejano singer, Selena, in Texas.

Perhaps the most vehement proponent of banning cameras throughout California courts was an independent committee of Los Angeles judges that proposed banning TV to the State Judicial Council.

This council, however, rejected the committee’s proposal to ban TV.  Wilson’s bill in the State legislature to ban TV then died quietly, as did efforts in other states.

Earlier this year, the U.S. Judicial Conference reversed itself and told the circuits to decide for themselves whether to televise their trials.  Thus far, two have chosen to televise, and five have chosen to ban cameras.

Media Circus, Anyway

Why the sudden turnaround?  There may be many reasons.  First, the Simpson murder trial was going to be a media circus with or without a camera in Judge Ito’s courtroom.  This was not the first “trial of the century.” There have been many such frenzies before – from the Lindberg kidnaping to the trials of Sam Sheppard or Charles Manson.  The camera poised in the corner of the courtroom did not create the hysteria.

Second, there were also some unique factors about the case that had nothing to do with TV in the courtroom.  These include one of the most famous Americans ever put on trail for murderer, a “dream team” of defense lawyers and the inept performance of the Los Angeles Police Department.  This once-in-a-lifetime set of circumstances may not be an appropriate basis for jumping to broad conclusions about cameras in the courtroom.

Lastly, a dispassionate review of the subject has apparently led the 47 states that permit TV to continue to do so.  Since Chandler v. Florida, a defendant cannot argue that TV coverage in a State court violates his Sixth Amendment right to a fair trial as Sam Sheppard did in Sheppard v.  Maxwell.  Legal challenges to TV are now mostly limited to claims of privacy, e,g., that of a rape victim, a minor child or an undercover agent.

While TV in the courtroom presents few legal issues, the policy issues, remain important, because under Chandler, no one has a “right” to TV in the courtroom.  It is a privilege granted by state bodies and the like where policy arguments can be decisive.

Effect on Behavior

Boiled down, the principal policy issue may be whether human behavior is negatively altered as a consequence of being watched (i.e., by a camera) so that one can conclude such altered behavior will deny the defendant a fair trial.  Will the participants, including the judge, “play to the camera,” and will witnesses clam up, all to the detriment of the defendant?

Chief Judge Posner of the Seventh Circuit recently stated that his circuit had rejected an invitation to have TV in that circuit “because judges don’t know how to present themselves “ and televised proceedings “could [therefore] create a misimpression of legal proceedings.” It is hard to see, however, what would be lost if judges altered their behavior in order to present themselves to litigants – and to the public – in a manner that would make their actions generally comprehensible or more effective.

Most of the criticism of the Simpson trial was directed at lawyers.  The defense lawyers were too flamboyant, the prosecution too incompetent, and the judge (who is a lawyer after all) too slow and insufficiently commanding.  It does not seem likely, however, that the lawyers altered their normal behavior to appear poorly before the cameras.  The reverse seems more likely: They tried their best to be their best, and that is what you saw.

TV in the courtroom lets the public into a closed society that for centuries has been controlled by lawyers.  It is appropriate, of course, that lawyers are principally responsible for making the rules for the courtroom and for their profession, but permitting the public an effective participation in this process only benefits it.

The Simpson case, for example, has made the public more sophisticated about the law.  Jury consultants report that as a consequence of the case, the response rate for those who wish to serve on their juries has increased substantially.  In the past, their juries made up their minds in large part after opening statements; now there is a show-me attitude and a focus on the credibility of the evidence.

Most of the returns are now in, and so it seems safe to say there will be no permanent backlash from Simpson.  Since the verdict in the case, the focus has switched from the messenger to the legal process itself, where perhaps it should have been to begin with.

� 	James C. Goodale is a counsel to Debevoise & Plimpton.�Kate Birmingham, a summer associate, assisted him with this article.
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