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Copying, Copyright And Videotaping

Perhaps no area of the law has had more difficulty in adjusting to the technological revolution in communications than copyright.  The courts, and even Congress, have had a very hard time in trying to determine whether and to what extent Xeroxing, cablecasting, or even video-taping are “copying” and so covered by the Copyright Act (Williams & Wilkins 
Co. v. United States, 487 F. 2d 1345 (Ct. Cl. 1973), aff’d by an equally divided court, 420 U.S. 376 (1975); Teleprompter Corp. v. Columbia Broadcasting System, 415 U.S. 394 (1974); Walt Disney Productions v. Alaska Television Network, Inc., 31 F. Supp. 1073 (WD Wash. 1969); Universal City Studios, Inc. v. Sony Corporation of America, 429 F. Supp. 407 (C.D. Cal. 1977).  It is encouraging, therefore, to report that a Federal district court in Buffalo has not had this difficulty and has held recently that videotaping by a school system of on-the-air television programs and subsequent distribution to schoolrooms violates the Copyright Act.

The case is Encyclopaedia Britannica v. Crooks, 3 Med. Law Rptr. 1945 (W.D. N.Y. 1978).  The “copying” in question was done by the Erie County school board which videotaped programs shown on the local educational channel and made copies available to schools in the district.  The owners of the film, including Time-Life and Encyclopaedia Britannica, sued and on Feb. 27, 1978, Judge John T. Curtin of the Western District granted them a preliminary injunction.

Technological Revolution

With the technological revolution proceeding apace in the communications world, permitting immediate copying through computer, satellite and even laser beam, (Geller, Henry, “Merging Media and the First Amendment,” PLI Communications Law 1975 at 175-182) communication and news media lawyers are watching carefully every new technological development to ensure the protection of the communication copyright, one of the few assets, other than good will, that a communications company has.  This asset is threatened by unpoliced copying, and this is what makes the Encyclopedia-Britannica case interesting and well worth following.

Videotaping of educational films in Erie County first started in 1968 when the Board of Cooperative Educational Services of Erie County (BOCES) began making copies of the films and making them available to public schools in Erie County.  As part of BOCES’ services, it openly distributed catalogues to Erie County public school teachers describing the available programs.  In addition BOCES invested in videotape equipment with an estimated value of one-half million dollars and employed between five and eight full time employees in order to provide the film service.  In 1976-1977 alone, BOCES distributed approximately 10,000 video tapes.  Encyclopedia-Britannica v. Crooks, supra, 3 Med. L. Rptr. at 1946.

As is customary in the education “business,” the copyright of the films in question was held by the publisher which in turn granted licenses for their use on educational television.  Indeed, in this case one of the plaintiff publishers (the Learning Corporation) had in the past granted BOCES licenses for some of the films which BOCES had also copied (BOCES did not pay for the copied films).  In most cases, however, BOCES had no present or past license to make copies of the films in question.  BOCES simply went ahead and made copies, apparently thinking it was not committing any copyright violation because of the so-called “fair use” doctrine.

Simply put, the Copyright Act aims to prevent unauthorized copying of copyrighted material.  This simple statement, however, is subject to a multitude of exceptions since the courts have held at one time or another copying by cablecasting, recording and even reproducing a tune on a piano roll are not covered in the Copyright Act.  Yet the basic principle remains, and under the new Copyright Act BOCES will lose unless it can prove its copying was protected by the doctrine of fair use.

“Fair Use” Refined

That doctrine has now been codified by the new Copyright Act which became effective on Jan. 1, 1978, and protects copyright violations if the use of the copyrighted material is fair.  The new law defines fair use as follows:

“In determining whether the use made of a work to any particular case is a fair use the factors to be considered shall include – 

“(1)
The purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;

“(2)
The nature of the copyrighted work;

“(3)
The amount and substantiality of the portion used in relation to the copyrighted work as a whole; and

“(4)
The effect of the use upon the potential market for or value of the copyrighted work.”  17 U.S.C. Section 107 (1978).

There are no sections in the new law that specifically cover videotaping of the magnitude in Encyclopedia-Britannica although there are several that exempt some forms of videotaping.  For example, Section 106(f)(3) allows libraries to videotape newscasts for distribution to educators and researchers, and Section 113(d)(3) allows certain nonprofit institutions to videotape certain non-commercial television broadcasts for use in face to face teaching activities within seven days of broadcast.  But the issue before the court in Britannica was clearly left out of the new law.  As the district court noted: “the Act does not address the question of whether off-the-air videotaping of copyrighted motion pictures for classroom use is an infringement.  The legislative history clearly demonstrates Congress’s intent to leave the problem to the court . . .” 3 Med. L. Rptr. at 1948 n.2.

The courts had dealt with a roughly analogous problem – before the new Copyright Act was passed – in a case that is well-known in the library and educational community – Williams & Wilkins Co. v. United States, 487 F. 2d 1345 (Ct. Cl. 1973).  In that case that Court of Claims held that photocopying of selected articles in medical journals stored at the National Institute of Health (NIH) Library in Washington, D.C. was protected by the doctrine of fair use.  The case went to the Supreme Court and was affirmed per curiam, 420 U.S. 376 (1973) by a four to four vote.

Williams & Wilkins surprised most copyright lawyers because the amount of copying was substantial.  Complete articles running from thirty to fifty pages were copied and made available to library users.  Traditionally copyright lawyers advised their clients they could use parts – usually small – of copyrighted material but not the whole piece.  The theory was that if only a small part of copyrighted material was used, there was plenty left over for the owner and so there was no deprivation of the value in the copyright holder’s work.

No Proof of Damage

In Williams & Wilkins, the Court of Claims held there was no proof that the copying by NIH damaged the publishers of the works copied.  While an ordinary businessman would naturally conclude his market was being diminished if his product was being duplicated and given away by a distributor, the Court of Claims concluded this was not the case with the NIH.  Thus, although the court found there was substantial copying it was “fair” and so there was no copyright violation.

The Court of Claims did not have to apply the four-part test referred to above since the new Copyright Act was not in effect.  It nonetheless referred to the test and emphasized that in its view there was no economic harm to the publisher, and so the fourth part of the test was not met.

The Britannica court, however, was bound by the four-part test.  On this same point (i.e., “the effect of the use upon the potential market for or value of the copyrighted work”) the Britannica court was satisfied, at least for purposes of a preliminary injunction, that there was a probability the plaintiffs could show economic damage.  The court also found, unlike Williams & Wilkins, that there was “substantial” copying; so Britannica met the third part of the test (“The amount and substantiality of the portion used in relation to the copyrighted work as a whole”).

Entire Film Copied

The court distinguished Williams & Wilkins by noting that the defendants in that case limited copying to single articles of fifty pages or less and did not photocopy the entire copyrighted medical journal, whereas in BOCES the defendants were copying the entire education film:

“Although the medical library (in the Williams & Wilkins case) did copy entire articles, each of which could be considered a discrete whole, there is nevertheless a significant difference between copying an article out of a medical journal and reproducing an entire copyrighted work.  In the latter case, the potential impact on the copyright owner’s market is much greater because the reproduction is interchangeable with the original.  The substantiality and extent of BOCES’ copying clearly exceeds that of the medical libraries.” 3 Med. L. Rptr. at 19__.

As a final distinguishing feature from Williams & Wilkins, Judge Curtin noted that BOCES could avoid any disruption to classroom activities by entering into licensing agreements with the plaintiff companies.  In Williams & Wilkins, the court found that injury to medical research would inevitably result should the photocopying be prevented.

Literary Compensation

As a matter of economic equity, it would seem difficult to justify uncompensated use of anyone’s property even if it is literary property.  It is, of course, true that literary property has obvious characteristics which distinguish it from tangible property and which make it desirable to encourage some use without compensation.  The courts created the doctrine of fair use – and now Congress has codified it – in order to permit scholars and others to quote from copyrighted works and so to permit the free flow of ideas and information as mandated by the First Amendment.

Yet, by the same token, the copyright clauses in the Constitution reflect a national purpose originating two centuries ago to encourage the creative arts.  Part of that encouragement – for better or for worse – is to provide an economic incentive for intellectual creation.  If everyone is permitted to copy under an expansive interpretation and the doctrine of fair use, that incentive disappears.

Britannica would seem to be a clear case of too much copying without compensation.  Yet, to many, Williams & Wilkins seemed the same.  The Supreme Court declined, in effect, to decide the issue in Williams & Wilkins.  Perhaps it will address this question, if Britannica works its way up to the courts.

Mr. Goodale is a lecturer of law at the Yale Law School and a member of the Special Committee on Communications Law of The Association of the Bar of the City of New York.
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