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Killing the Messenger

A recent verdict by a North Carolina jury against ABC for punitive damages of $5.5 million in the Food Lion case is best viewed as a case of killing the messenger for delivering a truthful message.

Food Lion did not contest the fact the information broadcast about it by ABC was true.  It sued ABC for its newsgathering practices in investigating a Food Lion store in North Carolina.

The ABC broadcast on “Primetime Live” in 1992 was shocking.  It showed Food Lion employees mislabeling its food and engaging in unsanitary practices that would have made even Upton Sinclair blush.

Hidden cameras used by ABC told the story.  Hidden cameras are legal in North Carolina, as they are in many states.

Two ABC producers entered three Food Lion stores by posing as Food Lion employees.  They misrepresented themselves on their job applications when Food Lion hired them.  Once inside, the ABC producers had free rein to film within the store in and out of the public spaces.

Food Lion sued ABC for trespass, fraud (because ABC’s employees misrepresented themselves), and breach of fiduciary duty as employees (for not acting the way Food Lion employees should).

The jury returned before Christmas with a $1,402 verdict against ABC for compensatory damages for fraud to cover the salaries and cost of training the two producers, who worked as a deli clerk and meat wrapper, plus a nominal amount ($2) for trespass and breach of fiduciary duty.

Later, Punitive  Damages

After the holiday, the court asked the jury to consider punitive damages.  The jury returned with a $5.5 million verdict “to teach ABC a lesson.”

The punitive damages award seems out of whack.  If the real damages are less than $2,000, how can the punitive damages be worth $5 million?

In a First Amendment case particularly, one would think there should be a requirement that some reasonable relationship between the amount of punitive damages and compensatory damages be shown.  As an example, punitive damages might be limited to three times the amount of compensatory damages.

In other words if the jury awards $1,402 in compensatory damages, the maximum punitive damage award would be $4,206.  Or perhaps nothing at all in a case such as this where Food Lion has not really been damaged.

Food Lion had argued that the drop in its stock price after the “Primetime Live” broadcast cost it more than $1 billion, but the judge specifically rejected this argument and limited damages to the newsgathering process before broadcast.  Food Lion’s actual damage from mistakenly hiring two employees for a short period can only be seen as minimal to nonexistent.

At the common law, there was the tradition in libel cases of a six-cent verdict.  Even if the publication was libelous, even if the plaintiff had been “wronged,” the jury could nonetheless determine the wrong was harmless and award only six cents.

It would have been unthinkable in the days of the six-cent verdict for the jury to have come back with a $5 million punitive damage verdict.  Why?  Because the jury had earlier determined the publisher had only technically violated the law and concluded that the particular technical violation in question was not compensable and presumably therefore not punishable.

ABC’s misrepresentation to Food Lion was effectively harmless as determined by the jury.  Since the purpose of punitive damages is to punish harmful behavior in order to deter it, it makes no sense to impose punitive damages when there has been no real harm.

ABC’s newsgathering activities followed practices that have gone on mostly without question for more than a century because the public importance of the information published was so overwhelming.

Upton Sinclair misrepresented himself as a meat cutter to gain information that when published gave birth to the Food and Drug Administration.  Nellie Bly faked insanity to write a famous series about the horrible conditions of New York insane asylums.

There is scant law to explain why the Upton Sinclairs and Nellie Blys have always been revered while technically their activities may have violated the law.

Applying the First Amendment

There is no reason, however, why the First Amendment should not protect the newsgatherers when such violations are basically harmless, as the North Carolina jury found.  There should, however, probably be an initial requirement that the information sought (1) be of profound public importance affecting a vital public interest, and (2) be unobtainable from other sources.

These requirements, in fact, are suggested by the Society of Professional Journalist’s guidelines on undercover reporting.

If these requirements are met and the newsgathering practices are themselves effectively harmless, as the jury determined in Food Lion, the damages should be limited to the functional equivalent of six cents, or the $1,402 found here.  There should be no punitive damages.

An exception might be saved for a rare situation for a news practice that is highly outrageous to a reasonable person - the same standard the Restatement suggests for liability based on publication of truthful information in privacy cases.  Even this exception, however, should be balanced by weighing the public interest in the truthful information published against the particular newsgathering conduct in question.

Any other rule ends up killing the messenger.

� 	James C. Goodale, a Debevoise & Plimpton lawyer, is the host and publisher of the TV show “The Telecommunications and Information Revolution.”
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