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Byline: OUTSIDE COUNSEL

Big Surprises in the Internet Ruling

By James C. Goodale
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The Supreme Court's decision last week in the Internet case (Reno v. American Civil Liberties Union, 96-511) is simply stunning.  It deep-sixed the regulation on the Net of so-called indecent speech, probably once and for all, and held the Net is entitled to full First Amendment protection.

To say the decision is a surprise is an understatement.  There simply were no First Amendment lawyers around who would have predicted that the Court would hold 7-2 that the concept of indecent speech is too vague to be enforced on the Net.

Indecent speech has been with us since 1978, when Justice John Paul Stevens upheld its application, as defined by the Federal Communications Commission in FCC v. Pacifica Foundation, to an afternoon radio broadcast of George Carlin’s famous satiric monologue entitled “Filthy Words.”

The Court held then that indecent speech, defined as “patently offensive references to excretory and sexual organs and activities,” while protected by the First Amendment, could be sanctioned by the FCC.  Or to put it another way, if a broadcast licensee broadcast too much, or indeed any, indecent speech at the wrong time, it could lose its license.

When the Pacifica decision came down, there was mourning in the First Amendment community.  For the first time the Court held that “highly offensive” speech could be penalized.  Highly offensive to whom?  And how could anyone define “offensive”?

If there ever was a definition of speech that was too vague to be enforced under the First Amendment, this was it.  First Amendment lawyers were itching, accordingly, to get before the Court again to show the Court the error of its ways, particularly since Pacifica was only a plurality decision.

For four years, Howard Stern's lawyers tested the definition articulated by the Court in proceedings brought by the FCC, but ultimately settled for hefty fines in 1995.  His case, however, never reached the Supreme Court.

Telephone lawyers tested the definition in litigation involving dial-a-porn services, but the Supreme Court in the 1989 decision Sable Communications v. FCC brushed off attempts to hold dial-a-porn regulation of indecent telephone speech unconstitutional because of vagueness, holding instead that such regulation was unconstitutional because it was overbroad, i.e., not narrowly tailored.

Cable Ruling

Then last summer in a case involving cable TV (Denver Area Educational Telecommunications Consortium v. FCC), the Court found no problem in upholding the same basic definition of indecency used in all of the above cases (including Pacifica) in a constitutional challenge to FCC rules requiring cable operators to ban or block (through scrambling) indecent programming such as Robyn Byrd’s soft porn shows in New York City.

In that case, the Court held that the basic definition of indecency was perfectly appropriate for cable TV and for the cable community because cable TV was “pervasive” and likely to reach children in the home, relying most heavily on Pacifica.  Since cable was “pervasive” it received less than full First Amendment protection, at least for indecent speech.

Justice Stephen G. Breyer’s decision in Denver was handed down shortly after the initial decision in ACLU by a three-judge district court in Philadelphia.  In that ruling, in June 1996, two of the three judges held the Internet statute was unconstitutionally vague under the First Amendment.  Justice Breyer’s decision was viewed a possible signal to the litigants that the Court was not going to follow the Philadelphia view of the alleged vagueness of indecency.

Indeed, when a three-judge court here in New York had an opportunity also to consider the constitutionality of the statute in July 1996 in Shea v. Reno, it concluded the statute was not unconstitutionally vague, putting itself at odds with the Philadelphia court.  It held instead the statute was not narrowly tailored, a ground the Philadelphia court had used in addition to vagueness.

The two cases were then both appealed to the Supreme Court and the case was argued on March 19.  There was a view the Second Circuit’s opinion was better reasoned and would be followed.  It wasn't;  the Philadelphia one was.  So much for reading tea leaves.

Rulings Distinguished

In his opinion in ACLU, Justice Stevens held that previous opinions by the Court on indecency are distinguishable and do not control the Internet case.  Pacifica does not apply because it arose out of broadcasting, a medium that is “invasive” by nature and has a history of extensive regulation.  In addition, because broadcasting is distributed over available frequencies, which are scarce, the First Amendment interests are less compelling.

The same reasoning roughly applies to cable TV.  It too is invasive and can be regulated at least as to indecency when there is scarcity “at its inception,” i.e., when there are, at first, only a few, rather than a profusion of channels.  “Those factors are not present in cyberspace,” the Court flatly announced in ACLU.
Telephone, where dial-a-porn is unregulated, is different from broadcasting because it requires an affirmative act for a caller to dial up the porn.  Furthermore, while the Court passed over the vagueness argument in its dial-a-porn case (Sable), Justice Stevens pointed out that it nonetheless took great pains to indicate that Pacifica was an “emphatically narrow” decision.

While the definition of “indecency” may be precise enough for radio, TV, and cable TV, Justice Stevens concluded it is simply too vague to be enforced on the Internet for the following reasons:

First, the Communications Decency Act (CDA) uses two different undefined terms to describe prohibited material: “indecent” in one section, and depictions of “sexual or excretory activities or organs” in terms “patently offensive as measured by contemporary community standards.”  This lack of precision, the Court pointed out, creates confusion in the minds of speakers facing potential sanction.

Second, the CDA is a criminal statute, not a civil one like the one in the Denver “ban or block” case.  Criminal laws involving indecency require higher standards under the First Amendment than civil ones.

Third, the definition of indecency in the CDA is vaguer than the definition of obscenity used by the Court in its famous Miller v. California case (particularly part (b):

(a)  whether the average person, applying contemporary community standards would find that the work, taken as a whole, appeals to the prurient interest; (b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) where the work, taken as a whole, lacks serious literary, artistic, political or scientific value.

The second part of the Miller obscenity definition covers sexual conduct, while indecency covers the broader and vaguer category of “sexual or excretory activities or organs.” And further, such conduct is actionable only as “defined by the applicable state law,” a qualification missing from the indecency definition used in the CDA.

Stevens also pointed out that the definition of indecency in the CDA has no requirement, as does obscenity, of requiring a lack of serious literary, artistic, political or scientific value, or that it should be “taken as a whole.”  In a nutshell, the decision demolished the concept of indecency as a viable concept for regulating speech under the First Amendment, pretty much as the critics of his decision on Pacifica have over the years.

In addition to holding the CDA too vague, Justice Stevens also concluded the statute is overbroad, i.e., not narrowly tailored, despite government arguments to the contrary.

The government argued it was narrowly tailored principally because (1) indecent speech could be “tagged” and identified by software, (2) the CDA applies only to those who know the recipient is under 18, (3) it does not apply to those who require credit card verification before displaying or sending indecent speech.

The Court rejected all of these arguments: (1) tagging is not technically feasible, (2) it is not possible to know the age of a person who accesses Internet material and (3) Credit Card verification is too expensive for many non-commercial users of the Net,

While presumably Congress can draft a statute more narrowly than the CDA to meet the Court's objections, it is difficult to see how Congress can define indecency in a way that survives his decision.

It is a fair guess that the regulation of indecency, as we have known it, on the Net may very well be gone forever.  Congress can regulate obscenity on the Net as it can regulate it anywhere else, but it is going to have to be ingenious to come up with a definition of indecency that is not substantially the same as the definition a obscenity.  This means indecency’s life as a concept separate from obscenity may be over.

Because Justice Stevens hammered the concept of indecency with such deadly blows, one wonders whether that concept might have a short life span on other media too.

This is particularly true with respect to cable.  While the Court seems to think cable is an invasive medium that needs governmental regulation, in the real world of cable TV, however, parents can just as easily lock out programs they do not want their children to watch as they can with filtering software on the Internet.

Cable TV would therefore seem no more invasive than the Internet and in all instances, therefore, entitled to full First Amendment protection.  Whether in the face of continued convergence in the media, the Court will be able to deny the full protection to other media in the long run seems doubtful.

In sum, the case is a stunner: the regulation of indecency may very well be dead on the Net; the Net gets full First Amendment protection; and the Court may be driving all media toward a convergence of First Amendment standards so that one size fits all.
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