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Why Jail This Reporter?

David Kidwell, a Miami Herald reporter, was sentenced to 70 days in prison in 1996 for failing to tell a Palm Beach prosecutor all he knew about a published interview with a confessed murderer.  The murderer has been convicted, sentenced and is in jail.  Kidwell is out of jail on a writ of habeas corpus but he may have to go back unless the Florida Supreme Court reverses its lower courts and supports his position.

Kidwell conducted a jailhouse interview of the murderer after he confessed to killing his daughter, but before he was tried.  The interview contained material not in the confession.

The Palm Beach prosecutor subpoenaed Kidwell to testify at a pretrial deposition about what was in the published interview and matters not published in the interview.  Kidwell declined to answer any questions, citing the First Amendment as his defense.

Judge Roger Colton of the Palm Beach trial court held Kidwell in contempt and sentenced him to 70 days in prison.  A federal court released him while he appealed his case.  Meanwhile the murderer was convicted and sentenced.

Since the murderer has been convicted, common sense would indicate Kidwell’s case should be over and he should be free forever since there is no need for Kidwell’s testimony.  His case continues, however, because a final determination must be made whether the trial judge can send him back to jail or fine him.

Qualified Privilege Developed

Since Branzburg, a qualified privilege has developed to protect reporters from revealing sources and even non-confidential information – unless a particularized need can be shown for the information.  This particularization is highly sophisticated:  a showing must be made the information sought is highly material and relevant to the party seeking the information and that it is unavailable elsewhere.

In theory this means if you subpoena a reporter you don’t get any information unless you really need it badly.  Furthermore it is your burden to prove you need it and demonstrate you cannot get it elsewhere.

In New York for example, the state’s Shield Law says specifically that a moving party cannot obtain a journalist’s confidential sources under any circumstances and in cases such as Kidwell’s where there are no confidential sources, such a party cannot reach unpublished material without demonstrating a particular need for it along the lines set out above.

One of the great ironies in Branzburg is that while the Court held there was enough need to require each of the three reporters to show up to testify, when the case was sent back to the lower courts, the cases evaporated and none of the reporters ever testified.  They weren’t needed to begin with.

Kidwell’s case provides a kind of instant replay to determine whether the original call by the trial court was correct.  Obviously if the state convicted the murderer without Kidwell’s testimony it is hard to say it was necessary to call Kidwell to testify.  But this replay is even more vivid.

Murderer Tried Twice

The state tried the murderer not once but twice.  At the first trial the jury could not agree whether he was guilty of first- or second-degree murder; at the second they convicted him of first-degree murder.  At both trials, the confessed murderer took the stand, and not once did the prosecutor refer to the interview to show any inconsistencies in it and what the murderer said at the trial.  He simply did not need Kidwell’s testimony to help him.

Florida is still pursuing Kidwell and his case is pending before the Florida Supreme Court.  A federal judge intervened because he did not believe Florida had properly considered whether it should show a need for Kidwell’s testimony.  He concluded that until Kidwell exhausted his legal options to cause Florida to deal with that issue, he should not be in jail.

Unlike New York, Florida does not have a Shield Law that protects reporters from disclosing sources and unpublished material.  Accordingly, Kidwell is relying on Branzburg and is having difficulty using Florida’s interpretation of Branzburg to help him.  Under Branzburg, Florida requires a particularized need to force disclosure of sources, but Kidwell has none.  He told everyone the murderer was his only source.

Accordingly he must rely on Florida courts to interpret Branzburg to require a particularized need for Kidwell (a) to verify what he has written and (b) disclose what he has not written.  Thus far the Florida courts have not done so, ignoring the reasoning of the federal judge who let Kidwell out of jail.

Florida Never Needed Kidwell

There is no question Florida has no need for Kidwell’s testimony now and the state is merely fighting for its honor.  And with the benefit of hindsight it is fair to say it never needed the information to begin with.

When Branzburg was argued at the Court, Justice Potter Stewart asked why haven’t we had a case like this before?  No one had the answer.  It may be that with the proliferation of the press, first TV, then cable TV, and now the “Net,” reporters are sitting ducks for less than highly energetic lawyers who find it easier to subpoena reporters than to do a thorough investigative job themselves in the first place.

And that is why it probably makes sense to require them, and everyone else, to make a showing of overwhelming need for press information before sending a reporter like Kidwell to jail – a showing that was not made in his case.
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