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Special Prosecutor Scalps the Media

Special Prosecutor Kenneth Starr has pinned several media scalps to his wall.  He successfully forced a few media companies to turn over to him confidential news-gathering material; and in some cases, according to an article published this week in the newsletter, “Media and The Law,” on the condition his efforts be kept secret.

These efforts became notorious last summer when Mr. Starr subpoenaed William Morrow for various editorial documents relating to the unpublished manuscript of Webster Hubbell.  Hearst, the owner of Morrow, decided to fight the subpoena, and in the glare of publicity generated by the fight, including a front page story in The New York Times, the special prosecutor back off.

Now it turns out, according to “Media and The Law,” Mr. Starr, and apparently other special prosecutors, for example, the prosecutor of former Agriculture Secretary Mike Espy, have successfully subpoenaed press outlets and apparently required that the matters be kept secret.  The newsletter cites media lawyer Floyd Abrams as the source of this information.

Starr Subpoenas ABC

In September 1996, Mr. Starr subpoenaed ABC for its outtakes relating to a segment of Prime-Time Live on Whitewater featuring a Diane Sawyer interview with Susan McDougal.  ABC fought the subpoena before Judge Susan Wright in the federal district court in Little Rock, but lost.

Amazingly, Judge Wright held the First Amendment not applicable, but decided in any event that the government had shown the outtakes were material and relevant to its case and unobtainable elsewhere, thus meeting its assumed burden under the First Amendment.  While the State of Arkansas has a reporter’s privilege law, Judge Wright concluded it did not apply in federal courts.

ABC did not appeal, possibly because the Eighth Circuit, which sits in Arkansas, is one of the few federal courts that has bee ambivalent about the recognition of reporter’s privilege under the First Amendment.

ABC argued in this case that the special prosecutor was bound by the Attorney General Guidelines that limit the issuance of subpoenas to the press.  These guidelines, issued in 1970, and generally followed ever since, limit the issuance of subpoenas except in cases of compelling need, which are few and far between.

The guidelines were adopted by the Justice Department following the issuance of subpoenas to The New York Times reporter Earl Caldwell in 1970, but before his case went to the Supreme Court in 1972 (Branzaburg v. Hayes).  They require, among other things, a signoff by the Attorney General before subpoenas are issued.

Special prosecutors are independent of the Attorney General’s authority and cannot be required to seek her approval before issuing subpoenas.  But no one has thought for the last 25 years that special prosecutors were free to ignore government policies in effect for decades.  

Indeed at least one court has decided (Maurice v. NLRB) that all attorneys representing the United States must “adhere to the criteria set forth in [federal regulations] concerning issuance of subpoenas to the news media “because “[p]olicy determinations of the Attorney General with respect to potential government infringement of individual constitutional rights constitute public policy of the United States.”

Whether or not these guidelines bind Mr. Starr was precisely at issue in the subpoena issued to William Morrow last summer.  In its brief filed with Southern District Judge Denny Chin, Morrow, through its counsel, Victor Kovner, pointed out that the act authorizing independent counsel shall. . . comply with the written or other established policies of the Department of Justice respecting enforcement of the criminal laws.”

Despite this authority, Judge Wright concluded the guidelines were not binding on Mr. Starr.  He she enforced them, it is doubtful the ABC case would have turned out the same way.

While only the special prosecutor knows why it folded its case against Morrow in New York last summer before arguing it in court, some credit must be given to the tenacity of the argument put forth by Morrow, including its reliance on the federal guidelines.

Prosecutor’s Position

Nonetheless, with the benefit of Judge Wright’s decision, as wrong as it may be, the special prosecutor may be in a strong position to add more media scalps to his collection.  

This is particularly so in situations where he seeks information from national media companies that are unable to argue, like Morrow, that they should be in a local federal court.  If these companies resist subpoenas, they may end up before Judge Wright, possibly lose and then be required to persuade the Eighth Circuit of the wisdom of their position, not an impossible feat, but not an easy one.

This may account for the secret arrangements special prosecutors and media companies allegedly have made, if “Media and the Law” is to be believed.

In Fighting for the First Amendment, Cory Dunham, former general counsel for NBC, recounts the courageous 1971 fight by CBS President Frank Stanton and CBS against Representative Harley Staggers’ Commerce Committee, which sought outtakes from “The Selling of the Pentagon.”

Mr. Stanton appeared before that committee and refused to turn over the outtakes because to do so would violate the First Amendment.  The committee voted to press a contempt of Congress citation, but the House voted 226-181 effectively to kill the proposed citation.

Now, 25-plus years later the federal government again is subpoenaing reporters for their confidential information, and in the process ignoring the guidelines adopted by the Justice Department to protect the press from overreaching by the government.

While special prosecutors are independent of the Attorney General, they are still federal employees, i.e., a part of, and so subject to, the guidelines of government.

Unlike the national attention the subpoena drew in the Staggers matter however, this time, except for a flurry last summer in the Morrow case, hardly a whimper from anyone.  My, how the times have changed.


117.doc

3
117.doc


