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On-Line but Off the Wall?

With the Clinton-Lewinsky case, on-line journalism is making its mark for the first time.  But is on-line journalism off the wall?  Consider the following:

· At 4 o’clock in the afternoon, Feb. 4, The Wall Street Journal’s Web site and new service reported that White House steward Bayani Nelvis had testified to the grand jury that he had seen Clinton and Lewinsky alone in a study next to the Oval Office.  Later that evening the Journal corrected the story; the steward had spoken only to Secret Service personnel.  In the meantime, the story was picked up by other press outlets and became a national story.

· On Jan. 21 the Drudge Report, which appears on America Online (AOL), reported there was DNA evidence on a dress given to Monica Lewinsky by the President linking the President to Lewinsky.  The story was never confirmed, and later CBS reported the item was false.

· On Jan. 26, the Dallas Morning News reported on its Web site and in its early edition that a Secret Service agent was prepared to testify that he had seen Clinton and Lewinsky in a comprising situation.  At midnight, the paper and the Web site retracted the story.

The Web Made Me Do It

Eddie Cantor, the vaudevillian, used to sing, “You made me love you, I didn’t want to do it. . . .” If he were alive today, it might be “the Web made me do it, I didn’t want to do it.”  The Web, the Internet and even E-mail create enormous temptations for instantaneous communication.  But it is hard to see why the legal and other consequences for posting words on the Web should be any different from what they always have been for the publication of words by newspapers, magazines and books.

What the Web does in the main now is to permit the viewer to read the printed word on a computer screen or print out the same words so that they can be read from a hard copy.  It is just another, and immensely quicker, way of reading print.  There may be nothing new in publishing terms, therefore, about the Web, except the speed at which the written word travels.

No one knows whether the major impact of the Internet, in the long run, will be to provide the printed word instantaneously, particularly since the perfect TV picture on the computer screen is not generally available currently.  But today, “print” is king of the Internet.

The Internet and its subset, the Web, therefore, give newspapers publishers, the one-time titans of “print,” an unaccustomed luxury.  Newspapers now can provide 24-hour news service by immediately posting the latest news to their Web sites.  At long last they can compete with CNN as a 24-hour news service.

Nothing about this luxury, however, should be construed as giving publishers the freedom to communicate with lesser standards of legal and other responsibility than they previously enjoyed.  A case in point may very well be the current lawsuit brought by Sidney Blumenthal against Drudge and AOL.

Blumenthal, a former reporter and current White House staffer, has sued Drudge for writing that Blumenthal beat his wife.  Blumenthal has sued AOL, since AOL pays Drudge to carry the contents of Drudge’s Web site as part of AOL’s service.

While this is not the first on-line libel suit, and certainly will not be the last, it should send shivers up the spines of all publishers who have ever felt the temptation to rush a hot story to the Web before it is fully reported and sourced to ordinary print or broadcast standards.  Drudge apparently had one source for his statement about Blumenthal and does not want to disclose it.

Drudge clearly has the same protection under the First Amendment and the Sullivan case that any other reporter does.  As long as he can prove he had a clear mind and entertained no doubt about the Blumenthal statement, he has no liability for libel, no matter how well or poorly sourced his story.  As New York’s highest court once put it that “there is a critical difference between not knowing whether something is true and being highly aware that it is probably false.”

But how does he prove to a jury that his mind was clear if he does not disclose his source, or if the source proves so sleazy that Drudge’s story becomes laughable?  Drudge is not the first reporter to be in that position, and he will have to take the consequences unless he can come up with such proof.  One the other hand, however, it is hard to imagine Blumenthal can prove he was really damaged – particularly because the Web permits quick worldwide retraction just as it permits quick worldwide publication of the original charge.

AOL May Get Off

AOL may be able to get out of the case altogether.  It may be able to do so because the Communications Decency Act immunizes on-line service providers such as AOL from liability when they provide access to content other than their own, on the theory that they are no more than bookstores, providing reading material but not being responsible for its content.

There is no such immunity for publisher who post their own material.  Battle will be joined as to whether AOL so clearly adopted Drudge as its own that it should be ineligible for the statutory immunity.

And so, while the We seems newfangled and inscrutable to anyone over 30, insofar as journalism is concerned it seems to be no more than old wine in a new bottle. The age-old issues of journalism are still there – reliability, integrity, liability – in a medium that may not be as new as it seems.

Matt Drudge has been quoted as saying he is a reporter, not a journalist, whatever that distinction means.  Probably what he means is that he is merely a medium for passing on information or misinformation, as the case may be.  Perhaps that is why some prefer the word “press,” over “media.”  The press stops, looks and listens.  If on-line reporters and journalists do not, on-line journalism may very well end up off the wall, and the plaintiff libel lawyers will have a field day.
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