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Chief Justice Burger
And the Press

A few weeks ago, Chief Justice Burger went out of his way to assure the press it had no special rights while concurring in First National Bank of Boston v. Bellotti,
 yet several days later he wrote the unanimous opinion for the court in a major press victory in Landmark v. Virginia,
 a case in which the court held that the press could not be punished for publishing leaks.  Since Justice Stewart has taken a diametrically opposed position on press rights in a speech at Yale Law School in 1974, it would appear, at the very least, that the two justices are on a collision course.  But perhaps even more interesting is the question whether Justice Burger’s opinion on Landmark is consistent with his view in Bellotti that the press has no special rights.  

Background of ‘Landmark’

In Landmark, a Norfolk Newspaper, the Virginia-Pilot was convicted and fined under a Virginia statute for “divulging” (e.g., publishing) the name of a judge whose fitness was being investigated in confidence by a judicial commission.  Under Virginia law, such proceedings remain confidential unless and until charges are filed by the commission itself against the judge before the Supreme Court of Virginia.  The conviction was upheld by the Supreme Court of Virginia which relied on a legislative determination that the publication of the judge’s name constituted “a clear and present danger” to the “orderly administration of justice.”

The case was being followed carefully by news media lawyers since an affirmance by the Supreme Court would have meant that legislatures would have had a free hand to censor the press merely by a unilateral determination that the publication of any particular information created a “clear and present danger.” In addition, a loose opinion by the court could well have eroded the important distinction between prior restraint and subsequent punishment.  Unlike the Pentagon Papers case,
 which involved an injunction before publication, or a “prior restraint,” Landmark involved a later penalty for publication itself, or “subsequent punishment.”

Victory for Press

Chief Justice Burger’s opinion for a unanimous court is practically all the press could have hoped for.  It held that the state could never penalize the press for reporting these kind of proceedings since “the publication Virginia seeks to punish under its statute lies near the core of the First Amendment.”
  Burger pointed out it was important to encourage discussion of judicial administration and “[tlhe article published by Landmark provided factual information about a legislatively authorized inquiry pending before the Judicial Inquiry Commission and in so doing clearly served those interests in public scrutiny and discussion of governmental affairs which the First Amendment was adopted to protect.”

Since the court found that this type of publication was for all practical purposes absolutely protected, it was not required to discuss the question of whether the Virginia Court had correctly applied the clear and present danger test.  It did so, in any event.  After noting that the test may not even be relevant to this type of case
 (i.e., even more than clear and present danger may be required), the court held that the judiciary could not defer to a legislature on this point.  A court is required to make the judgment itself.

Dictum Buried

In so doing it laid to rest a dictum in Justice Black’s opinion in Bridges v. California
 suggesting that “subsequent punishment” for violating a statutory prohibition against publication might be distinguishable from punishment imposed on the press unilaterally by a court.  In Bridges, a court attempted to fine The Los Angeles Times for an editorial critical of the judiciary.  The Supreme Court held there could be no fines for subsequent punishment without a finding of “clear and present danger.” Landmark makes it clear that the court must still make such a finding even if there is a statute on point, a question Justice Black had left open.

Chief Justice Burger also makes it clear that although the press may not be punished for the publication, that question is totally distinct from the “state’s power to keep the Commission’s proceedings confidential or to punish participants for breach of this mandate.”
  In other words, in Landmark it may be constitutional to punish the person who leaked the information to the Norfolk paper even though it is unconstitutional to punish the paper for publishing the same information.  This lack of parallelism is sometimes disturbing for those who believe the same rules should apply to the press as apply to others.  In other words, if it is illegal for someone to leak information, how can it be legal for the press to print it?

Different Rules

The answer is that since the government and the press serve different functions, different rules apply. It may be perfectly appropriate for the government to apply sanctions against employees who leak classified information to the press, but totally inappropriate for the courts, as part of government, to apply the same sanctions to the press.  Similarly, it may be constitutional to restrain the speech of participants in a trial in order to protect the Sixth Amendment rights of a defendant to a fair trial
 but totally unconstitutional to issue a prior restraint against the press for printing the same information.

This lack of parallelism is not expressly discussed in Justice Stewart’s now famous speech at Yale Law School in 1974 entitled “Or of the Press,”
 but it would seem implicit in all that he said.  The speech is short and concise and proceeds from the major premise that the founding fathers intended a special meaning in the First Amendment for “freedom of the press” to distinguish it from “freedom of speech”; otherwise, the press clause is a redundancy.

“It is tempting,” Justice Stewart said, “to suggest that freedom of the press means only that newspaper publishers are guaranteed freedom of expression.  They are guaranteed that freedom, to be sure, but so are we all, because of the free speech clause. If the free press guarantee meant no more than freedom of expression, it would be a constitutional redundancy.”
  (Emphasis in original.) For most press lawyers, Justice Stewart’s doctrine was novel.  With the apparent increase in power in the news media in the last decade, they were naturally disinclined to advance a doctrine that entitled their clients to special institutional protection.  Yet it is difficult to answer the question of what the framers meant with the addition of the press clause to the constitution unless it did mean more than a redundancy.

Provocative Speech

Justice Stewart’s speech is therefore, at the very least highly provocative.  Indeed the question of whether the press has special rights may be before the Supreme Court at this very moment since in March it granted certiorari in Herbert v. Lando,
 a case in which a television reporter in a pretrial deposition for a libel case refused ‑‑ after responding to twenty-six days of deposition questions ‑‑ to answer certain questions as to his state of mind as to what to publish and why ‑‑ a question which deponents other than the press would have had to answer.

Thus, Chief Justice Burger’s extra effort in Bellotti to upset Justice Stewart’s thesis takes on special significance.  In that case, the court held all corporations have the same rights of speech and so a Massachusetts statute prohibiting corporate “issue” advertising was unconstitutional.  The Chief Justice, while in the majority (with Justice Stewart, among others), did not write the opinion and so it was unnecessary for him to go to the lengths he did to oppose Justice Stewart.  In his concurring opinion he first pointed out that he does not believe there is any historical basis for making a distinction between the press and speech clauses of the First Amendment.
  His second point is that if the “institutional press” is especially protected it will be very difficult to determine which groups are within the press clause and which are excluded.

‘Why’ Missing

Yet when this analysis is placed next to his reasoning in Landmark, one can reasonably ask whether the two opinions are consistent.  Chief Justice Burger concedes that lack of parallelism is appropriate in Landmark; that is, it is constitutional to punish those who leak information about a judicial proceeding to the press, but unconstitutional to punish the press from printing it.  But he does not tell us why.

A perfectly good rationale is that those who leak are merely speaking and so only speech is being punished, but when it comes to disseminating those leaks, publication is required and in that event press freedoms are involved.  Similarly, it may be that a court can punish its clerk from leaking prejudicial pretrial information to the press but has no power whatsoever to punish the press for printing it.  Why? Because it is the constitutional role of the press to inform everyone about government and in order to do that it may require greater rights than those who merely speak.

Burger’s Answer

Chief Justice Burger’s answer to this analysis is that all that he decided in Landmark was anyone -- other than participants in the proceeding ‑‑ could disseminate information about a judicial proceeding -- through any means, by publication or by speech.  A newspaper could print it, or one neighbor could tell another (“the narrow and limited question presented then is whether the First Amendment permits the criminal punishment of third persons who are strangers to the inquiry, including news media, for divulging or publishing truthful information regarding confidential proceedings . . .”).
 The difficulty with this approach is that the only meaningful dissemination of a “leak” is by the press.  Until the information is published or broadcast it might as well be confidential as far as the public is concerned.

Thus, one is left with the impression that despite the Chief Justice’s blast at the Stewart thesis in Bellotti ‑‑ which, by the way, attracted nationwide publicity ‑‑ he is somewhat hoisted by his own petard in Landmark.  And this is what makes Justice Stewart’s short four-paragraph concurring opinion in Landmark of particular interest.

“If the constitutional protection of a free press means anything, it means that government cannot take it upon itself to decide what a newspaper may and may not publish.  Though government may deny access to information and punish its theft, government may not prohibit or punish the publication of that information once it falls into the hands of the press, unless the need for secrecy is manifestly overwhelming.

“It is on this ground that I concur in the judgment of the Court.”

In other words, Justice Stewart is saying Landmark fits his thesis perfectly ‑‑ the press does have greater rights than others.  Chief Justice Burger’s over-reactive response in Bellotti perhaps, then, may be explained by the fact his own opinion in Landmark seems to advance this thesis.
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