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Wrong Turn

Last week a panel of the U.S. Court of Appeals for the Second Circuit stunned the media bar by ruling in Gonzales v. NBC that journalists enjoy no qualified privilege to resist discovery of non-confidential material acquired during newsgathering.  Unless reversed en banc or severely limited, Gonzales leaves the media exposed to subpoenas that distract from, and intrude into, its essential role in a democratic society.

Albert and Mary Gonzales brought a civil rights claim against a deputy sheriff who allegedly stopped them for traffic violations they did not commit.  The Gonzaleses subpoenaed non-party NBC for “Dateline” outtakes that supposedly showed the sheriff engaging in a groundless stop of an NBC employee.

U.S. District judge Harold Baer Jr. acknowledged NBC’s First Amendment privilege to resist discovery absent a showing that the information sought was (1) highly material and relevant, (2) necessary or critical to the maintenance of the claim, and (3) not obtainable from other sources.  Finding that plaintiffs had met their burden, however, he denied NBC’s motion to quash.

The Second Circuit affirmed, but only after holding that no privilege is limited.  The panel declared that the reporter’s privilege is limited to confidential materials – a startling position, because the Second Circuit has been regarded as a leader in recognizing strong protections for confidential and nonconfidential information now will be tested by the undemanding standard of relevance.

Three Key Points

In a case about traffic stops, the Second Circuit has taken a decidedly wrong turn.  Three points in the panel opinion bring us to this crossroad.

First, the panel surprisingly concluded the Second Circuit had not previously recognized a privilege for nonconfidential material.  This is not correct.

· In 1983, in U.S. v. Burke, the Second Circuit held that a Sports Illustrated reported had a privilege not to produce unpublished material.  The Burke panel described the subpoena in that case as being directed to “virtually every document and tape in the possession of [the journalists]” who had no understanding of confidentiality with their sources.  Gonzales incorrectly cites Burke as a case solely about confidential source materials.

· In 1987, in von Bulow v. von Bulow, the Second Circuit flatly states as a “principle” that “the relationship between the journalist and his source may be confidential or nonconfidential for purposes of the privilege.”  The Gonzales panel states von Bulow now is to be regarded as stating mere dictum on the scope of the privilege.

· For years district judges in this Circuit have constructed Circuit precedent to protect nonconfidential materials in such cases as Pugh v. Avis Rent a Car System Inc. (quashing subpoena for nonconfidential “60 Minutes” outtakes, citing to Burke) and SEC V. Seahawk Deep Ocean Technology, Inc., (citing von Bulow for the proposition that non-confidential material is within the privilege).

Second, looking at the issue from scratch, the panel dismissed NBC’s arguments that the privilege should be recognized as a matter of policy if not precedent.  The panel reasoned that the media should be treated like any other business.  The media, though, is the only business that, just by doing its job, will develop information that causes it to be subjected to frequent subpoenas that threaten to undercut its basis, constitutionally protected mission.  The panel failed to acknowledge that even nonconfidential sources are likely to clam up if they know that the information they provide may be fodder for litigation.

Third, the panel criticized NBC for failing to make a record on the burdens that subpoenas impose.  Yet it seems unfair to punish NBC for not putting in evidence to support what was thought to be a well-settled matter of law.  A remand might have been appropriate, for the media bar is all too able to supply examples of the lazy lawyer who serves a subpoena because it is easier to piggyback on the work of the press than to develop facts independently.  

One of the peculiar results in Gonzales, if upheld, is that it will create a lack of parallelism in New York between the protections granted under the New York Shield Law and protections granted by federal courts.  NBC, under most circumstances, would not be required to produce its outtakes in state court.  Under Gonzales, it would be required to do so in federal court.  This result is hardly likely to build confidence in those who gather and report news in New York.

Newsgathering may now serve to benefit the investigative efforts of either private parties or the federal government in a federal case.  Not so in a state case.

Print and broadcast reporters seek protection for their notes and outtakes to preserve the confidentiality and the creativity of the newsgathering process.  Authors generally do not disclose the drafts of their published works, reporters do not tell the world what is in their notes or on the cutting room floor, and judges do not disclose drafts of their opinions.  To be required to do so would inhibit the ability of each to do their job.

Reporters, if required to make such disclosures, become the arm of less than energetic government or private parties who take the easy way out and ask the press for information they could obtain alternatively.  Consequently, the press stands to lose the confidence of news sources, who generally have no interest in making their available for private or governmental purposes.

Subpoenas get quashed on relevance grounds about as often as, say, perjury in civil cases results in criminal prosecution.  The net result of Gonzales is that the pres will have to comply with a new flood of subpoenas. The only alternative would be to routinely destroy source material – a practice that would undercut First Amendment values by limiting the ability to prepare future stories.

The Second Circuit may yet grant en banc review.  Failing that, the privilege for nonconfidential materials might still be reestablished by making a record in some future case on the discovery burdens that the Gonzales approach imposes.  Either way, Gonzales’s wrong turn may yet be righted.
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