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Ride-Along Into the Sunset

For decades, years, maybe even centuries, reporters have “ridden along” with federal agents as they searched private places for criminal activity.  Some of the best icons of the 1920s, for example, are photos of narcotic agents breaking expensive bottles of champagne at “21.”

But perhaps no longer.  Early this month, the Supreme Court took two cases that cast doubt on this journalistic custom and practice (Berger and Wilson).

Ride-along works this way:  The authorities obtain a search warrant and notify the press to ride along with them.  The cops love it because subsequent publicity aids their crime-busting activities.  And the press loves it too?

Protected Newsgathering

Property owners occasionally attached the practice as a violation of their privacy.  But a fairly consistent line of cases, the courts recognized this journalistic custom and practice as newsgathering implicitly protected under the First Amendment.

Until, that is, Judge Weinstein of the Eastern District decided in 1994, that an unpublished CBS video “sized” the image of home dwellers during a narcotics search and effectively made the search illegal.

That decision, upheld by the Second Circuit (Ayeni) has set off a wave of “ride-along” cases, implicating liability for both the government and the press because of this practice.

In the case involving CBS, a camera crew followed Secret Service agents into a private home with cameras rolling.  Caught on the film in various states of emotional distress were the wife and child of the suspect, who was not there.

They sued, CBS settled, and the agents defended their actions because they had a search warrant.  First Judge Weinstein and then Judge Newman, for the Second Circuit disagreed.  They noted that the search warrant did not protect the agents, since by bringing the press along they made the search unreasonable.

It is hard to recall another case where a non-media entity has been held responsible for the actions of the press.  But as noted, Judge Newman’s decision has set off a series of look-alike decisions, two of which are now before the Supreme Court.

One of these cases involves CNN (Berger), the other, the Washington Post (Wilson).  It is important to note, however, that neither media entity is before the Court, only the marshals who conducted the search.  CNN has asked the Court to be heard, but the Court has not yet responded.

CNN Rides Along

CNN rode along with Fish and Wildlife agents in Montana to film the search of the property of Montana ranchers for evidence of poisoning of eagles.

CNN attempted to protect the search by contracting with the local U.S. attorney to embargo the film until the defendant’s fair trial rights had been assured and to confirm CNN would have complete editorial control over the footage.

This backfired on CNN.  The Ninth Circuit used the agreement as evidence that CNN had participated in an illegal search.

The search was illegal because it was unreasonable to invite the media to ride along.  Effectively, the Court viewed the search as a publicity stunt and believed the contract with CNN bolstered its view of the search.

In the second case (Wilson) the marshals actually won, although barely (6-5) before the Fourth Circuit sitting en banc.

The victory, however, may be Pyrrhic, since the case went off on a technicality.

Reporters from the Washington Post accompanied federal marshals on a search of a fugitive with a history of armed, violent, criminal conduct.  They burst in on the Wilson household looking for the Wilson’s son and found the Wilsons in various states of undress, but did not find their fugitive son.  No photograph was published, and for this reason, apparently, only the marshals were sued, not the Post.

Six members of the Court voted for the marshals.  This was in part because the search took place before Judge Newman’s decision in Ayeni, which changed the law.  Because the marshals could not anticipate it was wrong to invite reporters to ride along, they could not be responsible, although they could be the next time.

A Man’s House Is His Castle

There was an angry dissent from the other fie members of the full panel.  “A man’s house is his castle,” the dissent pointed out, then quoting William Pitt, “the storm may enter the cottage of the poorest man; the rain may enter; but the King of England may not enter; all his force dares not cross the threshold of the ruined tenement.”

What the dissent ignored, however, was the reason the press has customarily ridden along on these searches all these years.  The press is there because the public gets the benefit of knowing what the police forces are doing in executing one of the most intrusive incursions in to privacy there is – a search warrant.

In Judge Newman’s case Ayeni, and in the case involving the Washington Post, for example, the officers executing the search warrant were overzealous.  Innocent people were chased around their apartments, one with a pistol at her head.

The question becomes whether the public should ever know of such egregious conduct or whether privacy interest trump that knowledge.  There will be a real temptation for the Court to rule that ride-alongs are absolutely prohibited.

In real life, and in constitutional law, however, absolutes usually do not prevail.  If the principal effect of an absolute rule banning ride-alongs is to prevent press coverage, such a ban should be unconstitutional under the First Amendment.

What is needed is for the Supreme Court to strike some balance between the First Amendment and the privacy interests implicated, and to reinstate the practice that has gone on all these years.  If the Court cannot find that balance, ride-alongs will ride into the sunset.
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