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Can Planned Parenthood Silence a Pro Life Web Site?

Neal Horsley, a pro-life activist, set up a Web site in his Georgia home that listed the names of 200 “abortionists” – judges, celebrities, clinic operators and doctors who performed abortions.  The site, called “The Nuremburg Files” appeared to drip blood.  When one of the doctors was killed, Horsley drew a line through the doctor’s name.

Three thousand miles away in Portland, Ore., a federal court concluded last February the site has no First Amendment protection at all and has enjoined Oregon pro-life activists from submitting information to it.  Mr. Horsley testified that he did not intend to threaten anyone with the side, his only purpose was to bring information to the public for future trials.

Mr. Horsley said obtained the material from a certain Paul DeParrie whom he met at a member of the pro-life group Advocates for Life Ministries.  Mr. DeParrie sent him material from another group, called the American Coalition of Life Activists (ACLA), located in Portland.

Planned Parenthood sued ACLA in Oregon for distributing Wanted posters naming abortion providers and for furnishing information to the Horsley Web site.  There was evidence at the trial that the recent killing of several doctors, and bombing of abortion sites, was connected to the distribution of Wanted posters, although not ACLA’s posters.

Planned Parenthood won a verdict of $109 million against ACLA and its officers.  It was also granted an injunction against publication of the posters and “publication” of material in Then Nuremburg Files Web site if such publication was made with an “intent to harm.”

The prior restraint, or censorship order, appears to be unprecedented and may be one of the broadest against publication since the Pentagon Papers Case.

It is important to note the injunction was not against the Web site itself, although Planned Parenthood urged the court to enjoin Mr. Horsley and the site, because Planned Parenthood chose not to sue Mr. Horsley or his site.  This is only a technicality, however, since there is not doubt if Mr. Horsley and the site had been sued they too they would have been enjoined from publishing The Nuremburg files.

In order to put the Planned Parenthood case in context, then, imagine that The Nuremburg Files has appeared in The Times word-for-word as it did on the site, either as an ad, an op-ed piece or a column or indeed on the Times’s Web site.  Imagine further that a district court, with no asserted jurisdiction over the Times, has decided that because the Times’s publication threatens doctors, the Times has not First Amendment protection for such publication and therefore is subject to injunction and fines exceeding $100 million.

One can understand, then, why this case has received a barrage of criticism from First Amendment defenders, but strangely not from the ACLU, which appeared as amicus curiae.

The question is when is a threat really a threat that can be enjoined and fined and not an idle threat, hyperbole and the like, which the First Amendment protects.  Strangely enough, this appears to be virtually a whole new area of First Amendment law, but with the extraordinary expansion of the Internet we can expect a corresponding increase in the number of cases like Planned Parenthood.

The only time the Supreme Court addressed this question (1969) it decided that a threat against President Johnson was protected by the First Amendment.  A Vietnam protester, Robert Watts, said at a post-protest discussion meeting, “If they ever make me carry a rifle the first man I want to get in my sight is LBJ.”

Without much explanation, the Court decided this was not a “true threat.”  In street parlance Watts was just “mouthing off,” because (1) he never intended to shoot LBJ (2) LBJ never heard the words, (3) if he had he would not have perceived this as a “true threat,” (4) the setting in which the remarks were made (a discussion meeting) was not one that enhanced the credibility of the threat.

Mr. Watts in fact was making idle threat.  The question is how to draw the line.  It is easier to draw the line when the statements are made explicitly one-on-one such as “Take these handcuffs off and I’ll kick your f*** ass” (decided in another lower court case to be a threat, but which seems more like hyperbole).

Mr. Horsley’s Web site, however, contained no such clear and unambiguous threats.  And since the Web site is communicated to the world at large through the Internet, it can never be “one-on-one.”

The Oregon court concluded that, on its face, the Web site and posters distributed by the defendants were not threats but only became threats when considered in the context of the campaign of violence waged against abortion providers.  (“I…agree…that the statements…do not contain any expressly or apparently threatening language,” said the judge.)  The court also concluded, after a jury finding, that despite Mr. Horsley’s testimony at the trial to the contrary, effectively he was or had become an agent of the ACLA, and so his site was theirs.

The Oregon jury only had to find whether a reasonable person could foresee that a reasonable reader could conclude a non-threatening statement nonetheless amounted to a threat, taking into account other events (e.g., killings) in a similar, but not identical, circumstance.  To put it another way, Mr. Horsley’s Web site is protected by the First Amendment until some reader perceives it is threatening because of something that happened elsewhere.

This test simply cannot stand the mildest breeze from the First Amendment.  Without too much exaggeration, it seems fair to say there must be many readers daily who feel threatened by what they read.

What the court apparently forgot, perhaps because the site had no representation in the case, is the context in which media statements are made.  Because the media speak to its audience at large, it is hard to believe a reader can hardly ever reasonably believe he/she is really threatened by the media, particularly when the statements from the media on their face are not threatening.

In this case, this was either forgotten or not presented.  We are left with a case that started with alleged threats to doctors and ended with threats to all Web sites and all media.
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