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A Sigh of Relief

James C. Goodale

Reporters in New York City, which some think is the media capital of the universe, can breath easier.  A little over a month ago the leading federal court in the region, the Second Circuit, reversed itself and decided reporters have the privilege to protect their non-confidential sources, notes and outtakes after all.  (Gonzalez v. NBC).

Media lawyers had been on pins and needles for the last year to see whether the court would stick to its earlier view in this case, which involved a demand for outtakes—TV tape not broadcast—from “Dateline,” a program on NBC.  Not only did the federal court take back what it said, but the opinion by Pierre Leval, the famed judge in the Westmoreland v. CBS libel trial, is concise, elegant and sure to be used as a model nationwide.

Nixon-Era Decision

As press battles go, the fight to protect sources and the like seems to be never-ending.  The Nixon Administration started this war 30 years ago when it subpoenaed New York Times reporter Earl Caldwell for information he had gathered about the Black Panthers.

Caldwell and the Times fought the Nixon Administration all the way to the Supreme Court to what some have called a 4 ‑ 4 tie.  (Branzburg v. Hayes).   Technically, Justice Powell sided with the government for the Court’s fifth and deciding vote but suggested the next time around, his vote was not to be taken for granted.

With this ambiguous result everyone went home happy, although it took some time for media lawyers to realize it.  The Nixon Administration was happy because the case punctured the balloon of press extremists who argued that reporters should never give up their sources or notes.

Media lawyers grew to like the opinion because the Court effectively required litigants to go to court every time they sought information from reporters.  Earl Caldwell was happy because the government gave up pursuing him, presumably because it did not want to go back to court.

Invitation to Defend Cases

Powell’s opinion in this case became an open invitation for the media to defend cases on the theory that material sought from the reporters was not needed unless it was important to the case, highly relevant, and not obtainable elsewhere.

While the media bar was a little slow to appreciate the genius of Powell’s opinion (as a matter of full disclosure the author of this article, counsel to the Times and Caldwell, has spent some part of the last 30 years pushing and cajoling his peers on this position), there are now more than 400 reported cases in which the media have asserted Powell’s view, usually with favorable results.

Equally important, since Branzburg, media lawyers have persuaded 14 more states to pass “shield” laws to protect journalists roughly following the same test (relevance, materiality, unavailability), bringing the number of states with shield laws to 32.  Recently, both Florida and North Carolina passed new shield laws along these lines.

The shield law for the State of New York, for example, uses this test for non-confidential material but protects confidential sources without qualification.  New York State, however, can only legislate for its courts and not for federal courts, and that is why Judge Leval’s decision in the NBC case for the federal courts, in New York, Vermont and Connecticut is so important.

Had the original opinion by the Second Circuit stayed in place, New York City reporters would have been in the anomalous position of having protection for their non-confidential news-gathering material if they were subpoenaed in a New York State court but not a federal court.  This, of course, made no sense at all, since a reporter has no way of telling when he writes a story in which court he will end up, if any.

What was worse about the earlier opinion was the shadow it cast across reporters nationwide.  The original opinion ruled there was no privilege at all for reporters for their non-confidential material, despite multitudes of cases nationwide to the contrary.  For this reason, NBC immediately moved to have its case re-heard, supported by friend-of-the-court briefs by every media entity imaginable.

Unacceptable Burdens

Judge Leval agreed with the media that giving litigants unrestrained access to the media would impose unacceptable burdens on the media.  He concluded there was indeed a privilege to protect reporters but it should be more difficult for a litigant to obtain confidential material than non-confidential material.

While this latter test is less rigorous, Judge Leval said litigants cannot be given a free ride to obtain the unpublished information from reporters because then the media become agents for indolent lawyers, who can just as easily get the same information elsewhere.

Two Tests

Technically, Judge Leval decided a litigant must show non-confidential materials are: (1) of likely relevance, (2) to a significant issue in the case, and (3) are not reasonably obtainable from other available sources.  

For confidential materials, a litigant must show materials are: (1) highly material and relevant, (2) necessary or critical to the maintenance of the claim, and (3) not obtainable from other available sources.  The first of these tests, stated above, is the easier to meet.

Applying the first of these two tests, because Gonzales involved a request for non-confidential materials, he concluded NBC would have to turn over its outtakes in this case.  In the next case and in every future case, however, reporters can assert a privilege for that information, and litigants must overcome the privilege, case by case.

This ability to resist demands from litigants on the basis of a privilege to protect its news-gathering process along the lines articulated by a well-known jurist—all of which had been taken away by the earlier decision—is a major victory for the media, not only here but also nationwide.

James C. Goodale, a Debevoise & Plimpton Lawyer, is the former vice-chairman of The New York Times. 
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