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‘Stanford Daily’ Case

A few weeks ago the Supreme Court upheld the search of a newspaper office in Zurcher v. Stanford Daily
 by a 5-3 vote.  It is hard to avoid the opinion that the Court reached a shocking result in this case which will hopefully be corrected promptly by legislation – but in so doing the Court did make some interesting comments on the rights of the press under the First Amendment which should also be noted.

In 1971, a group of demonstrators at the Stanford University Hospital attacked nine police officers.  There were no police photographers at the scene.  A special edition of the Stanford Daily, a student newspaper, carried articles and photographs showing the clash between the demonstrators and the police.

Police Sought ‘Outtakes’

The Stanford police wanted the unpublished photographs of the attack – what news media lawyers call “outtakes.” The phrase became popular during the late 60’s when government officials sought television footage which had been filmed but not broadcast.  The Staggers Committee subpoenaed Columbia Broadcasting System president Frank Stanton in 1971 for outtakes from the show “The Selling of the Pentagon.”  Stanton said he would rather go to jail than abandon his First Amendment rights in the outtakes, and in the end the Staggers Committee backed down.

Rather than subpoenaing the photographs, the Stanford police obtained a search warrant from the local municipal court and searched the newspaper’s office.  The paper had an announced policy of destroying notes and photographs to prevent the disclosure of unpublished information, although apparently this policy was not made known to the municipal court.  Under the warrant the police examined the contents of wastebaskets, reporters’ notes and other unpublished photographs but were unable to locate the photographs in question.  The Stanford paper retained noted constitutional lawyer Anthony Amsterdam as its counsel and sought declaratory and injunctive relief under the Federal Civil Rights Act.

Victory and Reversal

The Stanford Daily won in the district court and at the Ninth Circuit.
  The courts held that unless there was evidence before the issuing court that the information sought by the search warrant would be destroyed, the information should be subpoenaed.  This would give the press notice of governmental action and a chance to litigate the question as permitted in Branzburg v. Hayes.
  Most commentators have interpreted Branzburg as giving the press a qualified reporters privilege, although the press lost under the particular facts of that case.
  

The Supreme Court, however, reversed the lower courts and held 5-3 that the search warrant was valid.  Justice White wrote the opinion for the court joined by Justices Burger, Blackmun, Powell and Rehnquist; Justice Powell also filed a separate concurring opinion.  Justice White ruled that it was not necessary to show that the possessor of the place to be searched must be suspected of criminal involvement before a search warrant can be issued, nor is notice to the press required, he wrote, since the rights of the press are no greater than those of others who, while not directly involved in a crime, may have evidence of it – such as lawyers, doctors or priests.

Blow to Press

It should be apparent that the opinion, read broadly, is a disastrous one for the press.  A central purpose of investigative reporting is to uncover various forms of illegal activity which have gone unprosecuted for whatever reason.  Much of the information collected during such investigations may very well be considered “evidence” relating to crimes.  Under Zurcher, such information is subject to a search warrant, thereby exposing “whistleblowers” in and outside government who give such information to the press in confidence.  While the opinion creates a risk for doctors and lawyers that confidential material will be disclosed, the potential effect of the decision is much worse for the press which (a) has a constitutional role to play in collecting and publishing information about all aspects of society including its evils, and (b) carries out this role on a daily basis.

Curiously, because of the Court’s reasoning that there are First Amendment interests involved in the issuing of a search warrant to the press, the opinion can also be read narrowly to give protection to the press, perhaps only theoretical, against over-broad warrants in the future.  And this reasoning can also provide a rationale for future legislation to overrule the case.

In the first place it must be noted that Stanford was decided by a narrow majority, officially 5-3; however Justice Brennan, who was ill at the time of argument, surely must be added to the minority.  Thus the case is more properly viewed as a 5-4 ruling, just as in Branzburg.  Also as in Branzburg, Justice Powell concurs specially on First Amendment grounds.  But perhaps even more important is that while Justice White goes to great lengths to attempt to prove that the First Amendment does not provide a particular limitation on the power of the state to issue search warrants, his opinion is full of references to the special protection the press should have against such warrants.

White’s Reasoning

“When First Amendment interests would be endangered by the search,” Justice White points out, “prior cases” have indicated that “courts apply the warrant requirements with particular exactitude.” These requirements are (a) “probable cause” (b) “specificity with respect to the place to be searched and the things to be seized” and (c) “overall reasonableness.”  If these conditions are “properly administered,” they “should afford sufficient protection against the harms that are assertedly threatened by warrants for searching newspaper offices.”

Justice White concludes that “[t]here is no reason to believe, for example, that magistrates cannot guard against searches of the type, scope and intrusiveness that would actually interfere with the timely publication of a newspaper.  Nor, if the requirements of specificity and reasonableness are properly applied, policed and observed, will there be any occasion or opportunity for officers to rummage at large in newspaper files or to intrude into or to deter normal editorial and publication decisions.”

Thus, it appears that the First Amendment does apply, after all, to a search of a newspaper office and thereby distinguishes such a search from searches of other offices.  Does this distinction have any practical effect, or is it merely, as one observer put it, that Justice White’s remarks and 50 cents will get you a subway ride to Brooklyn?

Cause of Action?

It seems to me that if a search is unreasonable under Justice White’s standards, there should be a cause of action against the searching officers.  The newspaper should be able to recover materials obtained in the search
 and, assuming the requisite bad faith can be shown it should have an action for damages.
  Justice White is careful to point out that in Zurcher:

“[L]ocked drawers and rooms were not opened” and the police “had not been advised by the newspaper’s staff that the areas they were searching contained confidential materials.”
  Suppose they had been so advised or that locked rooms or drawers were opened?  It seems to me that this is the kind of record that might support a subsequent damage claim.  Such a record would also support a defense to a prosecution of the newspaper for obstructing justice or contempt if an overbroad search were physically unsuccessful.

As he did in Branzburg, Justice Powell concurs specially, and as in Branzburg his vote is necessary for a majority.  Branzburg, it may be recalled. also involved the efforts of the state to obtain outtakes, in that case through a grand jury subpoena.  The subpoena had been issued for a picture of a person making hashish which a Louisville Courier Journal reporter had not published to protect the identity of the person depicted.  The court held – again in an opinion by Justice White – that a subpoena for information concerning the witnessing of a crime was not protected by the First Amendment.  Justice Powell went to great lengths to indicate that if a subpoena had been issued in other circumstances, he might very well protect it.”

In his Zurcher opinion, Justice Powell is careful to rationalize his concurrence with his opinion in Branzburg.  Among other things, in the latter case, he objected to the argument of the press that it was not required to appear to quash a subpoena.  Justice Powell said that everyone was obliged to appear, although the press could argue under many circumstances it need not respond to the subpoena after making an appearance.  In Zurcher, Justice Powell re-emphasized that the point of his opinion in Branzburg was that the procedural rights of the press were not greater than the rights of others: “rather than advocating the creation of a special procedural exception for the press, [my opinion] approved recognition of First Amendment concerns within the applicable procedure.”

Justice Powell then applies this analysis to Zurcher, indicating that his objection is to the claim by the press for a special procedural right not available to others to have notice – in effect – of a search warrant.  As in Branzburg, he is prepared to concede a substantive right to the press: when there is a request to a magistrate for a search warrant, “he should consider the values of a free press as well as the societal interest in enforcing the criminal laws.”

Justice Powell also pays particular interest to the Stanford Daily’s policy of destroying notes and photographs, noting “respondent had announced a policy of destroying any photographs that might aid prosecution of protestors.”

Special Consideration

In a nutshell both Justice White and Justice Powell make it clear that First Amendment rights require special consideration by a magistrate when issuing a warrant to search the press.  Thus, if a subsequent case arises where there is no urgent need to preserve third-party evidence in face of an announced policy to destroy such evidence and where the information sought is not the sole fixed record (e.g., where there are other photographs than those in the possession of the press), then the magistrate who issues a search warrant could well be said to have exceeded the limits laid down by Justice Powell’s opinion.  Practically, of course, it is hard to know how this should be brought to the magistrate’s attention so that he acts appropriately.  But, as suggested above, the press may have a defense for noncompliance, as well as possible suits for damages.

Yet, obviously, whatever remedy there is, it is not going to be as useful as new legislation.  Once the search warrant has been effected the confidentiality relating to unpublished information has been lost.  Thus, it is clear the best way to repair the damage is to enact Federal legislation for search warrants requiring notice and a chance to litigate unless there is proof there will be destruction of the evidence.  The Court’s opinion is of course the best argument for such legislation since it recognizes First Amendment interests but is less than forthcoming in providing the press with effective remedies.  This is why legislators with such disparate views as Representative Drinan, and Senators Dole and Bayh have introduced somewhat similar proposed legislation in the House and Senate to give the press such rights.

Whether Federal legislation should or may be binding on the states is an open question.  If not, state legislation will be required.  No doubt some states will pass legislation, similar to that presently proposed in Congress.  If Federal legislation is not found binding on the states, then in those states where there is no legislation, the press will have to argue the search warrant did not meet the First Amendment tests laid down in the White and Powell opinions.

While few in the press maintain it should have an absolute privilege not to testify or produce evidence, the circumstances in which it should do so should be limited.  The reasons are simple.  For the press to be effective it should be as separate from the state as the church.  Once it becomes an instrumentality of the state and cooperates with it, then it no longer can carry out its independent critical function.  Every reporter and publisher wants to be as good a citizen as his or her neighbor and aid in the prevention of crime as well as anyone else.  But that is not the point.  Once the press becomes cooperative with the state, it is no longer critical; and once that critical faculty is gone, it is no longer independent.  This is the point the majority missed in Zurcher, although it recognized the press has special rights even when it covers search warrants.  It is regrettable that this recognition was not more effectively manifested in the opinion so that Congressional action would not now be required to correct it.
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� 	The Drinan bill would prohibit a search warrant to the press for so-called third party information, i.e., unless the press was suspected of committing a criminal offense.  It also provides for damages.  The Bayh Bill would prohibit third party search warrants to all persons unless there was proof that the information was to be destroyed.  The Dole Bill is similar.
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