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AOL and Time Warner – The World Has Forever Changed

It was as though an ant had swallowed an elephant.  How could it be that America Online, a company so disorganized only a few years ago that its customers had to appeal to states’ attorneys general to help them connect to the Internet, was able to acquire Time-Warner, one of the country’s major media institutions?

Further what does it mean to the future of the Internet, for media concentration, the First Amendment, and even for all of us?

Time Warner, before AOL, had a cluster of media businesses that seemed new enough — satellite-delivered programs (HBO), cable systems, and the like — but overnight these businesses became as old as Time and Fortune.  Time Warner, seemingly on the cutting edge, had  suddenly become “Old Media.”

It is not easy to turn an Old Media company into a new one.  Executives who have not grown up with the computer are culturally dissimilar to those who have.  Time Warner’s efforts at New Media did not succeed — it started a Web site, PathFinder and closed it down.  It started a highly publicized interactive TV project in Orlando, Fla., and closed that down too.

With a merger with AOL, Time Warner changes its spots and for a period of three years its chairman continues to run the combined entity as its chief executive officer.  While headlined as an acquisition by AOL, the merger is technically one of equals with a heavy Time Warner tilt at the outset, since its CEO runs the company.

Old Media and New

After three years, all executive offices are up for grabs.  This is because each side has eight directors, and the election of new officers to succeed the present ones three years hence will require reaching a consensus among a Board evenly divided between Time Warner and AOL.  Time Warner has become an old-new media company; AOL, a new-old media company.

AOL has always been the wonder of the New Media world, mocked by the techno-elite and a lifeline to the Internet for the rest of us.  No one really needs AOL for access to the Internet or for e-mail.  Such services are available for free.  But who wants to go to the trouble of finding them, perhaps changing an e-mail address, and giving up easy access to the services and chat rooms provided by AOL?  Based on the ease of “connectivity”, AOL has captured perhaps 50% of the U.S. home market presently on-line (20 million subscribers in all).

Wall Street has bid AOL shares up to dizzying heights.  In a sense, AOL had to use these shares to acquire something before its bubble bursts (if ever).  In simplest terms, with the addition of the Time properties, AOL’s eggs are in many baskets.

AOL also gains immediate access to Time Warner properties, most particularly music.  While music can be downloaded now, doing so is beyond the ken of most of us.  With a click on the AOL website, all of the music from Time Warner’s music company, soon to be the largest in the world, becomes available.  When the Internet gets faster for us, AOL can make Time Warner movies available too.

Faster Internet access is part of the reason AOL found Time Warner attractive.  If AOL can get its customers hooked up to Time Warner’s cable lines, speed to the Internet would increase anywhere from 10 to 30 times.  But the merger doesn’t solve all AOL’s problems.  Time Warner only owns 18% of all cable ystems, AT&T has a great part of the rest.

AOL has sued AT&T so that AOL’s customers will have access to AT&T’s cable systems without being charged twice; once for an AT&T icon that takes you to the Internet and then again for the AOL icon.  AOL has won this case (Portland) in the lower courts, a case which has First Amendment implications; the case may be headed to the Supreme Court, if not settled first.

But AOL is now on both sides of this issue.  As a non-owner it wants access to AT&T, despite AT&T’s First Amendment arguments to the contrary.  But as an owner it cannot simultaneously take the position it will deny access to all Internet providers.  AOL’s conflicting position on this issue increases the probability that Portland will be settled or that legislation will be passed providing open Internet access to cable systems.

FTC Review

This merger will face review from the Federal Trade Commission.  Chairman Robert Pitofsky, as a Pennsylvania Law School Professor, once championed adjustments in transactions such as this to avoid media concentration.  As FTC Chairman, however, he has been unable to apply his theories to media transactions where there is no actual competition.  And the expectation is when he reviews this one, he will find scant actual competition and, therefore, not too much to complain about.

It is true that with the AOL and Time-Warner combination, there is loss of potential competition (as distinct from actual competition), because AOL could develop intellectual content to compete with Time-Warner.  But, it hasn’t yet, unless you count Drudge.

AOL in a sense created Drudge, which, it may be remembered, scooped Newsweek on its own story on Monica Lewinsky.  Newsweek waited a week to check the story, someone at Newsweek leaked it to Drudge, and the cat was out of the bag.

If Drudge does that to Time, will he get the story out and, if so, will he be around very long on the AOL payroll?  Possibly, but there are probably safer bets to place.

The Drudges of the world will always have their own websites, which is the legal answer to complaints of media concentration.  In earlier days, for Drudge to speak he had to own his own printing press.  No longer.

There is nonetheless, for idealists, a sense of lost innocence with the AOL transaction.  The Internet was always seen by them as a place where the Newsweeks of the world could be challenged by the Drudges, not acquired by them.  But what the “deal” tells us is that the Internet, is not just for the techno-elite, or just for the idealists, it is for all of us small and large, including the giant corporations.

Like the automobile at the turn of the century, which brought us superhighways, the suburbs and a change in the way we live, the Internet is transforming our lives.  The stunning AOL-Time Warner transaction tells us the world has forever changed.
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