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CAN YOU GO TO JAIL FOR TELLING THE TRUTH?

By James C. Goodale

Can you go to jail or otherwise be penalized for telling the public the truth?  In this country the answer has been generally “no,” but that may change when the U.S. Supreme Court decides a case presently before it called Bartnicki v. Vopper.

Frederick Vopper was a radio talk show host.  In 1993 he broadcast part of a taped conversation between Bartnicki, a union negotiator, and Anthony F. Kane, a co- negotiator.  On the tape, Mr. Kane said to Bartnicki that if the employer didn’t agree to the union’s requests, “we’re gonna have to go to their homes . . . to blow off their front porches.”

The remark was hyperbolic but obviously attracted a lot of attention.  The two negotiators sued Mr. Vopper and his radio station for broadcasting taped information in violation of  the Federal Wiretapping Act.

Mr. Vopper had not taped the conversation.  Someone else had and then sent it anonymously to a union opponent who, in turn, gave it to Mr. Vopper.

The Federal Wiretapping Act penalizes anyone who “discloses” taped information whether it is true or not and so Mr. Vopper was sued for telling the public the truth.  He had no part in taping the call or in obtaining the tape.

Right of Privacy v. First Amendment

Press lawyers are biting their nails over the case because it puts into play a major issue of the Information Age – whether the right of privacy trumps First Amendment freedom.  The Supreme Court will decide Bartnicki next spring.
With the invention of the cellular phone, Congress passed legislation to prevent the disclosure of information from unauthorized taping of cellular calls.  The purpose was to protect the privacy of such calls.

This law was similar to laws in some states that applied to old-fashioned phone calls.  Remember Monica Lewinsky and Linda Tripp?  Maryland indicted Ms. Tripp for taping her conversations with Ms. Lewinsky, though the charges were dropped after testimony by Ms. Lewinsky was suppressed. 

Linda Tripp made the tapes at the suggestion of Lucianne Goldberg.  Ms. Tripp then gave the tapes to her lawyer, James Moody, who in turn passed them on to Mike Isikoff of Newsweek.  That magazine held its story past deadline; Drudge Report scooped Newsweek and the rest is history.
It would, of course, have been unthinkable if Ms. Lewinsky had been able to sue Newsweek or Drudge for publication of that information, although it is hard to imagine any greater violation of one’s privacy.  Such a suit by Ms. Lewinsky would have seemed bizarre.  The information on the tapes was true and its publication was in the public interest.  Why then, should there be any difference if Mr. Vopper broadcast tapes of intemperate remarks by a union negotiator?  It is hard to see.

But courts are having a hard time with the language of the Wiretapping Act, which says it is illegal to “disclose” the contents of a taped conversation.

Clearly, the word “disclose” applies to someone like Ms. Tripp who tapes the conversation and effectively discloses it to Newsweek as she did.  But does it apply to Newsweek, or even a Web site that plays no role in the interception but merely “discloses” the information when the information is true?

In fact, no one in the media ever thought it did.  From the beginning of journalistic time, the press has generally published the truth without giving a second thought as to its source.

The Pentagon Papers is the best example of that.  Daniel Ellsberg may have violated the Espionage Act when he took the papers from the Rand Corp. and gave them to The New York Times.  The Supreme Court decided that even if Mr. Ellsberg may have broken the law, that breach could not stop publication by The Times.

Despite this decision, three major lower federal courts (including Mr. Bartnicki's) have struggled with the issue of whether “disclose,” as used in the Wiretapping Act, reaches people other than those who do the taping.  One court decided that when a television station broadcast the truthful details of a bribe overheard on a cordless phone call, it could be successfully sued (Peavy).  A second court decided a congressman (Rep. James McDermott, D-Wash.) could be sued for delivering to The New York Times a copy of a tape that caught Rep. Newt Gingrich, R-Ga. in admissions amounting to a violation of his ethics agreement with Congress.  (McDermott).

Mr. Bartnicki's case is the only one of the three to reach the Supreme Court.  While the lower court decided that case in favor of the radio station and Mr. Vopper, it struggled to reach its decision.  The court applied a thoroughly diluted First Amendment test under O'Brien, a case First Amendment lawyers love to hate (see “Knocking Web Sites – In Part Off The Air,” New York Law Journal, Oct. 6, 2000) and found the wiretap law to be unconstitutional as applied to Vopper.

This victory, however, was on such narrow grounds that press lawyers are in a nervous frenzy that the Supreme Court will reverse years of journalistic tradition of publishing truth no matter what its source.

cell phoneS, the press and tapes

What the question comes down to is this – should the privacy of the parties to a cellular phone conversation trump the rights of the press to communicate it to the public if the press has not taped the call itself?

It has always been the law that the press can publish the truth about individuals’ privacy, unless the information is not newsworthy and such publication is highly offensive to a reasonable person.  And apart from Peavy and McDermott described above, there are few, if any, court decisions to the contrary.

Since Mr. Vopper’s broadcast was highly newsworthy and did not involve offensive intimate facts, any decision from the Supreme Court that does not accord Mr. Vopper the highest protection would be a setback to the First Amendment.  The Right of Privacy should not trump the First Amendment.
________________________________________________________________________

James C. Goodale, former vice chairman of The New York Times, is a Debevoise & Plimpton lawyer.
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