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FTC Wins, First Amendment Loses

______________________________________________________________________________
CORRECTION 

In the Journal Today index on Friday, Feb 2, the summary of James C. Goodale’s Communications and Media Law column should have said that Mr. Goodale was criticizing Robert Pitofsky, chairman of the Federal Trade Commission.
_____________________________________________________________________________
Robert Pitofsky won a big one a few weeks ago.  He got AOL/Time Warner to agree to let other Internet Service Provider companies (“ISPs”) have access to its cable systems.

He is, of course, the chairman of the Federal Trade Commission.  Before that he was a professor of antitrust at Georgetown Law School.  As an academic he was nationally known for backing the right of the public to have access to diverse sources of information when there was alleged over-concentration of media companies.

It is not often that a law professor is able to turn his/her theories into practice.

Professor Pitofsky was not only able to do that, but able to do it with the largest media merger in history.  He was immediately applauded by public interest groups such as the Media Access Project.  Cable companies, on the other hand, were stunned.  One trade paper headlined “AOL/TW Concessions on ISPs Wreak Industry Havoc.”

The reason for the surprise by the cable companies is that it had generally been assumed – except perhaps in academia – that the public had few, if any, rights of access it could assert against media companies.

If the public is able to force media companies to speak the way the public wants them to, then media companies give up their editorial independence.  If writers were able to force newspapers, for example, to publish their articles, newspapers would become merely bulletin boards.

The ‘Tornillo’ Case

In 1974, the Supreme Court decided in a case called Tornillo that to force a newspaper to publish material it didn’t want to publish violated the First Amendment rights of the newspaper.

Mr. Tornillo was a Miami labor leader who had been attacked by The Miami Herald in an editorial.  He sued to force the Herald to run his letter to the editor, but he lost.

Mr. Tornillo’s case was not only a big loss to him personally, it also was a big loss to the public access community.  That community supported his claim of access as a way of leavening media power, which it viewed as overly-concentrated.

Public interest groups attacked the AOL/TW merger for the same reason.  They were concerned – as was Professor Pitofsky – that AOL/TW would dominate the “new media” thus eliminating the Internet’s promise of diversity of content.

The FTC reasoned if a Time-Warner cable system could force its subscribers to go to the Net through AOL, its affiliated company, subscribers would look only, or mostly, at AOL content.  The FTC’s solution:  compel AOL/TW to provide subscribers with a choice of ISPs.

While negotiations on the merger were going on, a federal court in Florida jumped into the fray.  It concluded that Mr. Tornillo and excluded ISPs were the same ― each sought access to alleged bottleneck media and neither was entitled to take away someone else’s First Amendment rights (Comcast).

If one has difficulty in seeing how Mr. Tornillo, a labor leader, is like an excluded Internet Service Provider, here’s how it works.

A cable operator is the same as a newspaper publisher because each selects material to be published or cablecast as the case may be.  In addition, cable companies not only deliver cable services, they also deliver Internet services to cable subscribers through a cable modem.

In order to be connected to the Net, however, a cable subscriber needs an ISP like AOL.  Cable companies such as Time-Warner and Comcast have been saying as they sign up customers for the Net, that the customers should use the cable company’s ISP, not someone else’s.

In the Florida case, Broward County effectively ordered Comcast Cable to carry a competitor’s icon on its customers’ computer screen so that the customer could choose between Comcast Cable’s icon (Road Runner) and its competitor’s.

Comcast said, wait a minute, if you make us put that icon up you are basically telling us that we cannot deliver our Internet content the way we want to—we have to carry somebody else’s content too.  If the customer wants to add an icon for which he has to pay, we do not have to provide it for free, or on the same terms as our ISP.

The Florida court agreed the cable operator was the same as a newspaper and that it couldn’t effectively be made to carry someone else’s icon, just as the Miami Herald could not be forced to carry Mr. Tornillo’s letter.

This decision flatly contradicts the position taken by Professor Pitofsky and the FTC in the AOL/TW merger.  He made Time-Warner agree to open up its system to other icons.

If Time-Warner had not agreed, Pitofsky threatened to sue to stop the merger and had the court papers drawn up.  According to newspaper reports he had one foot out the door to the courthouse before Time-Warner agreed to this condition.

Loss of Competition Feared

Professor Pitofsky’s great fear apparently was that because AOL is used by half of those at home who go on the Net, its merger with Time would create a bottleneck forcing out other competitors.  This would mean there would be no incentive, for example, for a customer to pay additionally for Juno, a competitive ISP, and so diversity on the Net would be lost.

His point of view was therefore, the same as the competitors of Comcast in Florida, except, there they lost and here (D.C.) he won.

It also means the First Amendment lost.

That’s the bad news.  The good news is that the loss is only temporary.  The Time ‑Warner cable systems have to carry the equivalent of competing icons for only five years.

Considering the benefits of the merger, its size, and the complexity of the technology, perhaps that’s not too much of a price to pay.  There will be another day to take this fight on.

___________________________________________________________________
James C. Goodale, a Debevoise & Plimpton lawyer, is the former vice chairman of the New York Times
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