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Planned Parenthood and ACLU Lose Bid to Silence Media

By James C. Goodale

A federal appeals court in California recently ordered the dissolution of one of the longest censorship orders against the media in memory.  The order was obtained more than two years ago surprisingly enough by Planned Parenthood - supported in this effort by the ACLU - as amicus.

The order prevented an anti-abortion group, the American Coalition of Life Activists (ACLA), from submitting material to a Web site the court found ACLA controlled.

The site achieved notoriety several years ago.  It was then popularly known as “The Nuremberg Files” website.  The site, among other things, dripped blood and listed the names of pro-abortion doctors.  When one of these doctors was killed, a line was drawn through the name.

Judge Alex Kozinski, speaking for the U.S. Court of Appeals for the Ninth Circuit, ruled that the order obtained by Planned Parenthood should be dissolved and that a $107 million damages award should be thrown out because it violated the First Amendment.  Judge Kozinski, reportedly, is high on the Bush list of possible Supreme Court nominees.

The opinion was immediately attacked by pro-choice groups, and advocates such as Senator Charles Schumer, D‑N.Y., the author of legislation to protect abortion clinics.  Lawyers for Planned Parenthood said they would seek a hearing before the full appeals court and failing that, take the case to the Supreme Court.

The case is – or should be – of extreme interest to the media because of the cavalier attitude of the trial court, Planned Parenthood and the ACLU towards the website involved in this case.

There is no question that the publication by the Web site of doctors’ names with an indication of which ones were alive and which were dead was absolutely outrageous, scurrilous and disgusting.

When, for example, Dr. Barnett Slepian of upstate New York was killed several years ago allegedly by James Kopp who was arrested last week in France for the murder, the “Nuremberg” Web site ran a line through his name – a fact which was prominently mentioned in stories about Mr. Kopp’s arrest.

COULD A NEWSPAPER DO THIS?

One way to test whether the Web site should be allowed to do what it did is to ask if all this information had been published in a newspaper rather than on a Web site, would or should a court enjoin that newspaper from publishing it?

Since prior restraints against the press, newspapers in particular, are limited to situations where there is proof of direct and immediate danger to the nation or its people, the answer to this question is, generally, no.

There might be an exception to this rule, if in fact it could be proved that the publication in question made threats to doctors performing abortions that are capable of being carried out.

But how can a newspaper speaking to the public at large be seen as making such a threat?  A newspaper speaks to all readers and not to named individuals.

Considerations of this sort led Judge Kozinski to conclude that the case before him was the same as a Supreme Court case of 20 years ago involving the famous civil rights leader Charles Evers.  Mr. Evers had been sued for urging at rallies a boycott of retail stores in Mississippi that discriminated against blacks.  At one rally, Mr. Evers said: “If we catch any of you going in any of them racist stores, we’re gonna break your damn neck”.

The retail stores sued; they lost.

The Supreme Court concluded that Mr. Evers’ inflammatory statements were not real threats because they were statements made at a public rally rather than statements intended and, likely, to produce imminent lawless action.

PERSONAL ‘REAL’ THREATS NOT ALLOWED

To put it another way, general threatening statements are allowed under the First Amendment; but particularized personal “real” threats are not.

The issue before Judge Kozinski was therefore whether the ACLA made a real threat by (a) the listing of names of doctors on a Web site who perform abortions and/or (b) drawing a line through their names when killed. 

Planned Parenthood introduced evidence that abortion-performing doctors had been killed nationwide after pro-life groups had singled them out in posters.  (ACLA had used posters to carry some of the same information on the Web site).  Planned Parenthood then asserted that since killings had resulted when such posters were used, it was reasonable to assume comparable action by the ACLA would create in doctors the fear of a real threat to their lives.

Judge Kozinski ruled, however, that fear of this sort cannot trump the First Amendment.  There must be proof that the speaker’s statements are in fact threats that the speaker or its agents will take real action.

No doubt the doctors who sued along with Planned Parenthood in fact feared for their lives.  One of these doctors made a convincing case in an op ed piece in The New York Times that because of the ACLA’s action, he would not enter a room anywhere unless the blinds were drawn.  

But fear is not enough.  There must be proof fear or a real threat is justified.

The implicit view of Planned Parenthood and the ACLU in supporting the censorship order against Web sites may be that Web sites are more dangerous than other media.  The Web sites’ reach is greater - they can be seen anywhere in the U.S. 24 hours a day, and they never “turn off”.  And so, the argument goes, it follows they are more threatening than newspapers and their content is therefore less worthy of protection.

But in the Supreme Court’s landmark opinion on the Net of several years ago in Reno, the Court concluded Web sites were deserving of protection under the First Amendment of the highest order or, in other words, the same as given to newspapers.

It would follow therefore, if newspapers could publish the same statement as the offending Web site did in Planned Parenthood, such a Web site cannot be censored any more than Charles Evers could be censored for saying “We’re gonna break your damn neck”.

James C. Goodale, a Debevoise & Plimpton lawyer, is the former vice-chairman of the New York Times.


138.doc

3

138.doc


