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‘Bartnicki’: Publish News That’s Private but True?
If “publish and be damned” means anything, it certainly means the ability to publish the truth.  But does that mean one can publish information that is private although true?  How about the right of privacy?

The U.S. Supreme Court recently grappled with that question in Bartnicki, where Philadelphia newspapers and radio stations printed and broadcast tapes of a private phone call in violation of a federal statute.  The result was a major victory for the press.   
Questions Raised
While media lawyers and press barons let out a collective sigh of relief at the decision, there may be pain for them in the future.  This is because Bartnicki  raises more questions than it answers about the alleged conflict between the right of privacy and the right to publish.

In 1993, Philadelphia newspapers and radio stations published or broadcast the transcript of an intercepted cellular phone call between two labor negotiators named Kane and Bartnicki.  Kane told Bartnicki if the local school board with whom they were negotiating did not agree to their offer, “We’re gonna have . . . to blow off their front porches”.  

The call was surreptitiously taped by an unknown person and subsequently made available to Philadelphia newspapers and radio stations. 

Bartnicki sued the newspapers and radio stations accusing them of violating a 1968 law that penalizes the “disclosure” of phone calls.  The press argued to penalize “disclosure” violated their right to publish under the First Amendment.

In a six to three decision with Justices William H. Rehnquist, Antonin Scalia and Clarence Thomas dissenting, Justice John Paul Stevens, writing for the Court, concluded the press has complete freedom to publish private information about public figures engaged in a public controversy under the circumstances of this case.

Bartnicki accordingly resolves all doubts as to whether the press can publish information if “stolen” as in the Pentagon Papers case – when the publisher does not participate in the theft.  Left open was the question of whether the press always has the right to publish the truth.  

And so, there may be some doubt about the viability of the age-old maxim “publish and be damned”.  This is because for the first time the Court recognized a First Amendment based right of privacy in truthful private facts.  

It may come as a shock to many that the Supreme Court has never before decided there is such a right of privacy in the publishing context.  While the Court has recognized a right of privacy in other contexts such as in connection with a woman’s right to choose and a right to be free from unreasonable searches, the Court has never said, as far as I know, there is a right of privacy that may penalize the publication of the truth.  

Writing for the majority, Justice John Paul Stevens concludes there is such a right, on the grounds that privacy laws foster private speech.  Further, he says both the rights of privacy and the right to publish are rights “of the highest order”.  Faced with a clash of these rights in Bartnicki, Justice Stevens resolves the conflict in favor of the right to publish.  

He concludes that the right of privacy in a private phone call is overcome when the parties to the call are public figures discussing public matters (and when the publisher innocently learns of the call).  In these circumstances, Justice Stevens points out there is no “compelling state interest” in protecting the privacy of such information, but there is such an interest in protecting the right to publish it.

Phrased this way, one would think “publish and be damned” would survive Bartnicki.  Even if the publication of private information were, say, highly offensive but nonetheless newsworthy, there would be no compelling state interest in penalizing its publication.  Justice Stevens has six votes for this approach as applied in this case – his own, and that of Justices David H. Souter, Ruth Bader Ginsburg, Anthony M. Kennedy, Stephen G. Breyer and Sandra Day O’Connor.

In future cases, however, with a different set of facts involving privacy, Justices Breyer and O’Connor serve notice they may very well peel off from the majority of six, leaving Justice Stevens with a total of only four votes.

Justice Breyer’s approach is that when faced with a conflict between the right to publish and the right of privacy, he would balance one against the other to see what “reasonably” would be the best result. 

Ad Hoc Balancing
First Amendment lovers hate ad hoc balancing such as Justice Breyer’s which requires only a “reasonable” way to penalize speech.  To penalize speech no matter what kind it is, should require a lot more than reasonableness.  It should meet Justice Stevens’ standard, technically known as strict scrutiny.

What Justice Breyer is worried about is the invasiveness of new technology that, for example, could intercept a private conversation in a bedroom which would then be later published.  Indeed, he used this very example in oral argument before the Court.  Under those circumstances Justice Breyer asserts it should be easier to punish the press than under the circumstances of Bartnicki.

Justices Rehnquist, Scalia and Thomas, who dissent, believe it’s not necessary to wait to consider whether to punish the press in a future case – it should be punished in this case.  

They argue that the wiretapping statute which by its terms applies neutrally to everyone, including the press, only incidentally affects speech and so does not violate the First Amendment.  This approach differs from Justice Stevens, who believes the law directly impacts speech and therefore the weak First Amendment test (O’Brien) used by the dissenters is not apt.

The disturbing aspect of Bartnicki is that when you put Justices Breyer and O’Connor’s approach together with that of Justices Rehnquist, Scalia and Thomas, there are five votes to limit the maxim of “publish and be damned” in future privacy cases.

But it has not happened yet; and may never.  Until it does – if it ever does – the press can publish and be damned.
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