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News Media And the Law

By James C. Goodale

Mr. Goodale, a member of the New York Bar who writes this column as a regular feature of the Law Journal, is an executive vice president of The New York Times Company.
No Free Access
To Jails, Prisoners

Frequently, the press is popularly characterized as the public’s agent in satisfying its (the public’s) right to know.  Translating this popular characterization into legal terms means that both the press and the public would have a right of access to government information, a right enforceable in the courts.  However, in Houchins v. KQED
 — one of the many cases involving the press decided by the Supreme Court in its last term — the court held that such a right does not exist.

KQED involved a suit brought by the National Association for the Advancement of Colored People (NAACP) and a San Francisco television station against the sheriff of Alameda County to obtain access to the Alameda County Jail at Santa Rita, Calif.  At the time the suit was brought, the public had no right to inspect the jail.  After the suit was brought, the jail was opened up to the public and the press on scheduled tours, but no cameras were allowed in the facility and a notorious part of the jail, “Greystone,” was off-limits to both the press and the public.  In addition, the press was not allowed to interview prisoners.

The District Court held that the tours were not necessarily available to the press and, accordingly, ordered the sheriff to grant access to the press (a) to have interviews, (b) to use photographic and sound equipment and (c) to have access to all the Greystone facilities.  The Court of Appeals affirmed but the Supreme Court reversed in an opinion written by the Chief Justice, joined by Justices Rehnquist and White, with Justice Stewart concurring in the judgment.  Justices Stevens, Powell and Brennan dissented.  Justices Blackmun and Marshall did not participate.

No Public, No Press

Burger’s opinion held narrowly that the press has no right of access greater than the public does generally. Thus, since in this case the public could not have interviews, carry cameras or go to the notorious part of the prison, neither could the press.  Justice Stewart concurred but believed the KQED reporter should be permitted to carry camera equipment into the prison.  The Stevens dissent proceeded on the premise that the public has a right to know and all the press was doing in this case was vindicating that right and not asking for special rights at all.

While, as can be seen, the ruling in the case may be somewhat less than clear, there are some very simple and clear statements that can be made about the law in this area.  One — under the law the press has no greater right of access to government information than does the public; two — this right should not be confused with the right to communicate (where the press may have special rights); and three — the public has no constitutional right of access to governmental information.  Let us look at each of these statements and relate them to KQED.

First, four years ago, in Pell v. Procunier
, the Supreme Court held that reporters had no special right to interview prisoners of their choosing.  Under the California penal regulations to issue in Pell, the public, and therefore the press, was allowed to visit prisons, but journalists were prohibited from arranging face-to-face interviews with specific inmates.  The press argued that such a prohibition was unconstitutional without a showing of clear and present danger.

Stewart Opinion

The majority opinion, written by Justice Stewart, disagreed.  It pointed out that the right of inmates to communicate was not affected since they could still write letters to the press stating their views — all that was restricted was a face-to-face communication.  Since the right to communicate, the major right protected by the First Amendment, was not affected by the prison rule, Justice Stewart found there was no violation of the First Amendment.  In addition, Stewart noted that the prison rule had been imposed arbitrarily but as a consequence of a prison riot at San Quentin which was allegedly related to a former policy in which prisoners were allowed to be interviewed.  Justice Stewart had Chief Justice Burger and Justices Blackmun, White and Rehnquist with him on this point, while Justices Powell, Marshall, Brennan and Douglas dissented.

The holding of Pell is clear, therefore, that the press does not have a greater right of access than the public at large.  In Pell, Stewart stressed the importance of distinguishing the right to communicate from access rights.  For example, restraint of the latter does not necessarily restrain the exercise of the former.  In other words, government for its own purposes can deny access to its own information or to persons in its custody, but if the press gets the information it can print it.  Thus, since the press can be denied access but still print there is no prior restraint; the two concepts are different.

Wise View

There is much wisdom in Justice Stewart’s view.  The press has historically not sought judicial intervention to obtain information, preferring to use its own resources to gather the news.  Once the Press accepts judicial intervention to obtain information, it may be difficult to bite the hand that feeds and, therefore, difficult to deny the court access to information it wants in other circumstances such as information in a reporter’s possession, which the court may want in a criminal trial.
  In particular, it may be extremely difficult to deny others access to information which in fact has been obtained by such intervention which for some reason the press has not published.

Finally, it seems to me extremely doubtful, historically at least, whether the public has a “legal” right to know.  It should be obvious that if such a right had been recognized by the courts in the past, we would not need a Freedom of Information Act.  All that Act does is give the public a legal right to know subject to certain conditions and exceptions, etc.  While scholars have speculated that perhaps a legal right to know can be spelled out from a variety of cases decided under the First Amendment,
 no case has explicitly held that there is such a right.

Indeed, it seems to me that for all practical purposes KQED holds directly to the contrary — that is, there is no right to know.  As noted above, the case was slightly ambiguous on this point and so careful analysis of the case is in order.  There are two ways of describing the issue before the court in KQED: (1) whether the lower court abused its discretion in light of Pell in giving the press special access or (2) whether there should be a general right to know which permits the press as part of the public to have access to the forbidden “Greystone,” conduct interviews and carry its photographic equipment in the prison.  If the case is to be read narrowly, only the first issue was before the court and all the court decided is the press issue.  Read broadly, the second issue was before the court and what was decided was the full right to know issue, namely — that there is no such right.

The fairest reading is the broadest but the Chief Justice confused the point slightly by stating that “the question presented is whether the news media have a constitutional right of access to a county jail over and above that of other persons.”
  While framing the issue in this fashion he nonetheless concluded that there is no right to know — “We, therefore; reject the Court of Appeals’ conclusory assertion that the public and the media have a First Amendment right to government information regarding the conditions of jails and their inmates and presumably all other public facilities such as hospitals and mental institution . . . The First Amendment is “neither a Freedom of Information Act nor an Official Secrets Act.”
 (emphasis supplied).  In other words, while the Chief Justice stated the issue narrowly, there is no escaping the fact that his conclusion is a broad one.  Thus, the public has no right of access to certain governmental information under the First Amendment — it is not a Freedom of Information Act.

Justice Stewart was even more explicit on whether the First Amendment grants the public access to governmental information.  “The First and Fourteenth Amendments do not guarantee the public a right of access to information generated or controlled by government, nor do they guarantee the press any basic right of access superior to that of the public generally.”
  He was therefore quite clear that he was deciding that the public has no right to know under the First Amendment.

Justice Stevens’ dissent assumed that the issue of the right to know was before the court and only that issue was being decided.  Since the prison facility had no rules granting access until after the proceeding was brought, the dissent said the question before the court was whether there should be such access.  The subsequent granting of access cannot deprive the court of jurisdiction to decide this question.  Stevens concluded, therefore, that (1) there is a right of the public to have access to information about prison proceedings and (2) the press is merely vindicating these rights and not seeking special rights, “[e]ven though the constitution provides the press with no greater right of access to information than that possessed by the public at large, a preliminary injunction is not invalid simply because it awards special relief to a successful litigant which is a representative of the press.”

With only seven of the nine members of the court voting on the question and only four of them on record, and with less than perfect clarity, it may not be that the Supreme Court has decided once and for all that the public has no enforceable right to know granted by the First Amendment.  It is fair to say, however, that there is no case that grants this right, and in KQED the court explicitly failed to recognize it.  Yet, this may not be fatal to those who are concerned about the flow of information about the government to the public.  The Freedom of Information Act has been extremely successful in this regard and there are additional legislative options available both in Washington, D.C. and in the states to remedy whatever defects there may be in obtaining access.

While the court deals with less than perfect clarity on the general subject of the right to know, it is quite clear that there is less than a majority for the broad proposition that the press has special rights of access once access has been granted.  Since there are some practical risks for the press in asserting this position, anyway, perhaps the loss for the press is not as great as it would have been had the same reasoning been applied to the right of publication or communication.  There the right of the press to be free from prior restraint or compelled disclosure of sources is absolutely essential to carrying out its function under the constitution.

Mr. Goodale is a lecturer of law at the Yale Law School and a member of the Special Committee on Communications Law of The Association of the Bar of the City of New York.
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