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COMMUNICATIONS AND MEDIA LAW

When Condoleezza Rice Barks, Should the Press Jump?

by James C. Goodale

EVEN THE most fervent First Amendment advocates do not believe the press has the absolute right to publish that which would surely, directly and immediately cause irreparable damage to our Nation or its people.

But does the recent decision of the press not to broadcast and publish Osama bin Laden’s speeches in full after a request not to do so by National Security Advisor Condoleezza Rice fit into that category?

On Oct. 10, Ms. Rice spoke to network executives urging them not to run Mr. bin Laden’s speeches without pre-screening them and eliminating inflammatory content.   She maintained Mr. bin Laden was speaking in code to signal terrorists to take action in the U.S. and that broadcasts here would provide him a propaganda forum to encourage terrorism world-wide.

The networks technically agreed only to give Ms. Rice’s request full consideration.  Since, however, no network has run Mr. bin Laden in full (nor has the print press), it is fair to say the networks’ decision amounts effectively to an agreement not to run Mr. bin Laden as broadcast by Al Jazeera, the Arab satellite network.

While one never knows for sure what our intelligence forces know that we do not, it seems unlikely that Mr. bin Laden would choose to communicate in code in an open method, easily detected by the CIA, when he can communicate by a more secure means such as encoded e‑mail. 

For whatever it is worth, Steve Levy, author of Crypto, and David Kahn, author of the Codebreakers, worldwide code experts appearing recently on the PBS-TV program “The Digital Age,” gave Ms. Rice’s code claim short shrift.

Her claim also takes in too much territory.  Carried to its logical extreme no statement by Al Qaeda on any subject could be broadcast with impunity since such statements could carry codes.  The only safe path for the press to follow would be never to report what terrorists said.

In the Nation’s Interest

One wonders, further, whether it actually may be in the nation’s interest to encourage bin Laden to speak.  The more he delivers tapes of his speeches to Al Jazeera, the more he would seem to give his geographical position away.

The networks were skeptical of Ms. Rice’s claims as to codes.  Ms. Rice did, however, apparently impress them that they should not give Mr. bin Laden a forum to spread his venom.  

Since Mr. bin Laden’s speeches were in Arabic and heard by the Arab world, not running them here would seem irrelevant to Ms. Rice’s concern.  Besides they are readily available here on the Internet and are broadcast in the U.S. on the Dish satellite network.  

One suspects the real reason behind Ms. Rice’s request was to calm the American public, which would otherwise be riled by seeing and hearing Mr. bin Laden.  The attempt to restrict Al Qaeda propaganda would seem misplaced, however.

This request follows from the same reasoning that is behind, in part, the President’s order to have secret military courts:  open trials will disclose intelligence gathering methods and give Al Qaeda a propaganda advantage.

But only last May, Al Qaeda was effectively found guilty in an open trial held here in New York City of blowing up the Tanzania Embassy - without giving a propaganda advantage or giving away secrets.  Trials always can be closed in part to protect intelligence gathering efforts.

While circumstances have changed since May, secret trials would seem to provide a greater propaganda advantage for Al Qaeda than for us.  Al Qaeda can always say we had secret trials to cover up the fact we never had the proof to connect it with Sept. 11.

When war has been declared by Congress, the press can be censored.  But Congress has not declared war as a consequence of Sept. 11, although the President says there is a “war against terrorism” – which there certainly is.

But the President’s war and a “war” as declared by Congress are two different things.  Presently there is no “war” because, among other reasons, there is no sovereign nation against which such war can be declared.

Al Qaeda is a non‑sovereign entity existing within sovereign nations, which in an increasingly borderless world, are losing their sovereignty.  Al Qaeda is a creation of the Digital Age – a loose alliance of terrorist groups in 60 nations, connected to one another by, among other things, e-mail.

Only a few of these groups are harbored by compliant governments.  Terrorists groups are homeless and can be anywhere – including here – as we have learned to our sorrow.

The war against terrorism is also not an official “war,” because there is no way to determine when such a war ends.  Terrorism, unfortunately has always been with us from Pancho Villa to the McNamara brothers (who bombed the L.A. Times in 1910) to the Mad Bomber – and maybe will always be with us.

Unquestionably, the scale of the destruction of Sept. 11 and the use of suicide bombers is a new form of terrorism that justifies extraordinary measures.  But if an endless official war were declared it could last our lifetime and that of generations to come – which makes no sense.

The government will always claim in any kind of conflict and particularly this one, as indeed it should, that publication or broadcast of certain information will cause a breach in intelligence and be of propaganda value to the enemy.  These claims must be treated with the respect or skepticism appropriate under the circumstances.

Whether the press struck the right balance with the broadcast and publication of the speeches of Mr. bin Laden is open to doubt.  It is fair to say, however, had the networks broadcast and had the Golden Gate Bridge blown up the next day, it would have been a public relations disaster for them.

Seeking a Higher Standard

While under these circumstances, one can have more than a little sympathy for this predicament, one wonders whether the press would have been better off applying a higher standard.  As suggested above, a good guideline to follow – rather than jump to Rice’s bark – would be that when the publication or broadcast of information will “surely result in direct, immediate and irreparable damage to our Nation or its people,” it should not be broadcast or published.

This is what the Supreme Court in the Pentagon Papers said.  The press fought hard for this principle during another undeclared war (Vietnam).  It still is worth fighting for.

________________________________________________________________________James C. Goodale, former vice chairman of The New York Times, is a Debevoise & Plimpton lawyer.
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