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BY JAMES C. GOODALE

The Right Forum for Richard Perle

NITS MARCH 17 issue, The New York-

er published an unflattering article

by Seymour Hersh on Richard Perle,

the recently resigned chairman of the
Defense Policy Board. A few days later,
Mr. Perle told The New York Sun he
“intended to launch a legal action in the
United Kingdom.” According to The Sun,
Mr. Perle “said he is suing in Britain
because it is easier to win such cases
there where the burden on plaintiffs is
much less.”

The suggestion he wanted to use the
UK. courts was not met with enthusiasm
by the British press. In its issue of March
21, The Guardian published an article by
Mr. Perle, “Thank God for the Death of
the UN,” and on its editorial page said:

On the opposite page today we publish a typically

combative article by Richard Perle, the influential

Washington hawk known affectionately as the Prince

of Darkness. Mr. Perle is a welcome visitor to these

pages. Less welcome is Mr. Perle’s stated intention
to bring a libel action in the British courts. ...

The courts — here and elsewhere — must urgently

stamp out this tendency to go forum shopping

which, in an Internet age, could have grotesque impli-
cations for freedom of the press.

Forum Shopping Is Common

Mr. Perle is in perfectly good company in forum shop-
ping despite The Guardian’s comments to the contrary.
For example, in Australia, its highest court recently decid-
ed unanimously that publication by Barron’s on its Web
site in New Jersey subjected it to a libel suit in Australia.
The court rejected Barron's argument that the plaintiff
was forum shopping and concluded the right forum for
the lawsuit was in Australia, not the United States.

It is a fair surmise that this decision motivated The
Guardian’s editorial and even Mr. Perle’s statement to
sue in the UK. courts.

Mr. Perle was, at the time of The New Yorker article,
the unpaid chairman of the Defense Policy Board. Fol-
lowing the furor caused by the article and a subsequent
one in The New York Times, he resigned his chairman-
ship. In his resignation letter to Donald Rumsfeld, he said
that the controversy about the article “will inevitably
distract from the urgent challenges in which you are now
engaged.”

On Monday of this week Mr. Perle, explaining his deci-
sion to resign, wrote in The Wall Street Journal that Mr.
Hersh'’s piece was “a masterpiece of falsehood and innu-
endo” and it would take a “Houdini” to figure out how
Mr. Hersh had come to his conclusions.

The New Yorker article, which is somewhat oblique,
focuses on the appearance of conflicts of interest in Mr.
Perle’s business life with his position on the Defense Pol-
icy Board. It is based, in some large part, on a luncheon
in the South of France last summer arranged by Adnan
Kashoggi, the arms dealer, for Mr. Perle and Saudi busi-
ness man, Harb Zuhair.

The purpose of the luncheon is in dispute. Mr. Perle
says it was to discuss a plan to avoid war in Iraq, which
Mr. Zuhair had proposed. Mr. Kashoggi says the purpose
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was to discuss investment in Mr. Perle’s
venture capital fund Trireme. Mr. Zuhair
ays that no investment was ever dis-
cussed and that Mr. Perle “was above the
money” and “stuck to the idea that we
must get rid of Saddam.” To date Mr.
Zuhair has made no investment.

Mr. Hersh quoted Mr. Kashoggi as say-
ng Mr. Perle was “peddling influence.” He
_also quoted Prince Bandar, the Saudi
Ambassador to the United States, who
heard about the luncheon later, as saying
Mr. Perle wanted to trade his well-known
_ opposition to the Saudis for investment in
Trireme.

The article appears to have been heav-
ily lawyered, is extraordinarily subtle, and
perhaps even less explicit than the summary above.

As such, true or false, a libel suit against Mr. Hersh
and The New Yorker in the U.S. courts would be dis-
missed out-of-hand. The First Amendment protects the
article because it protects statements from reliable
sources. Such a suit would be terminal in the United King-
dom, too, but one is never sure what the UK. courts will
do, or when they will do it, since they do not have the
First Amendment.

Even if Mr. Perle were to win in the U K., which seems
highly unlikely, he would have difficulty enforcing his
judgment in the United States. New York courts, in par-
ticular, have refused to enforce libel judgments in Eng-
land obtained by blatant forum shopping since such
judgments are inconsistent with the First Amendment
and U.S. public policy.

Whether Mr. Perle will go forward with his suit appears
to be doubtful. The New Yorker will certainly claim in
any litigation that he resigned because the article was
true — which of course Mr. Perle will vehemently deny.

Others Seeking Different Forums

As pointed out above, Mr. Perle is not the only one
seeking another forum to bring a libel suit. In Australia,
a gold-mine owner named Joseph Gutnick sued for pub-
lication on Barron’s Web site in New Jersey, which
appeared on Web sites in Australia.

The story alleged Mr. Gutnick caused U.S. charities,
favored by him, to sell hot stocks on his say-so, possi-
bly on inside knowledge, and that he had connections
with a money-launderer. The site reached about 1,700
subscribers in Australia. The Web site has over 500,000
subscribers in the United States.

Dow Jones argued the suit belonged here where the
article was posted and where it has 98 percent of its cir-
culation, not where it was downloaded. The High Court
of Australia disagreed and the case will proceed to trial.

In the Internet Age

The Guardian is correct. Forum shopping in the Inter-
net age distorts freedom of the press. But what can Amer-
ican publishers do about it if foreign courts will not listen
to them?

The only solution is an international treaty. But dream
on. In this era of unilateralism there will be no such treaty.
Until, however, there is such a treaty or, until courts
worldwide realize that generally the right forum to sue
is in this country for publication that takes place almost
entirely here, publishers will have to bob and weave —
possibly even editing publications for foreign readers to
avoid lawsuits brought in the wrong forum.
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