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A Case From Nowbhere

"K.B. v. WARDEN is a case

from nowhere. It has just

reached the U.S. Supreme

Court and no one knows offi-
cially what lower federal court it came
from. The name of the court is blacked
out in court papers.

It was docketed in secret, tried in
secret and appealed in secret. Solicitor
General Theodore B. Olson has filed a
brief telling the Court not to take the
case. That brief is — secret.

With all this secrecy, one would have
thought M.K.B. must be as dangerous as
Mr. bin Laden and that his whereabouts
would be only known to the CIA. In fact,
he is an Algerian immigrant, a one-time
waiter. He is out of jail and can be reached through the
Deerfield Beach phone book in Florida, where he lives.

Waited Table for Mohamed Atta

His name is Mohamed Kamel Bellahouel and he is mar-
ried to an American. He had the misfortune of allegedly
waiting on a table for Mohamed Atta and Marwan al She-
hhi, both 9/11 terrorists.

He also allegedly went to the movies with Ahmed Alna-
mi, another 9/11 terrorist.

The FBI picked him up for overstaying his visa. Later
(apparently), he was held as a material witness in the
9/11 investigation.

A public defender sought to get him out of INS deten-
tion through a writ of habeas corpus. When his lawyer
asked for his release, the U.S. District Court in Miami
made that request secret. It also closed the hearing and
sealed its decision.

He was released, but then became subject to depor-
tation proceedings, presently pending.

M.K.B. thereafter asked the court to unseal its records.
He asserted under the First Amendment they should
never have been sealed and the court should never have
been closed. The court refused and M.K.B. appealed to
the U.S. Court of Appeals for the Eleventh Circuit in
Atlanta.

M.K.B. argued his case in secret and the Appellate
Court issued its decision under seal. M.K.B.’s appeal to
the Supreme Court is pending. His brief is censored. The
name “11th Circuit” is redacted. That court, for purpos-
es of M.K.B.’s case, does not officially exist.

If all of this is secret, how do we know? An enterpris-
ing reporter for Miami’s Daily Business Review, Dan Chris-
tensen, found out. -

His successful efforts demonstrate how ridiculous it
is to have secrecy of this type in our courts. Such secre-
cy is also offensive to the First Amendment.

Mr. Christensen was routinely checking the Eleventh
Circuit court calendar online when he noticed a blank
case on the calendar with a case number. He plugged the
number into his computer and the full title of M.K.B.’s
case appeared on the screen with a note to call the clerk
of the court.

The clerk asked how he found the case because he
shouldn’t have. In a moment the full title of the case dis-
appeared from Mr. Christensen’s computer. Figuring some-
thing was up, Mr. Christensen went to the Eleventh Circuit
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. on argument day. He was locked out of
. MK.B's case.

He called M.K.B., whom he now knew
to be Mohamed Kamel Bellahouel, to find
out what was going on. He couldn’t talk.
. He called the public defender. She was
. gagged. He called M.K.B.’s immigration
. lawyer. The immigration court had not
 gagged his lawyer. He knew most of the
_ details.

Mr. Christensen wrote several stories.
Unbelievably, one of the stories is
attached to M.K.B.’s censored brief in the
Supreme Court. The brief is incompre-
hensible because of redaction. But the
. facts of the case are effectively set out in

the story attached to the brief.

The reason for this inconsistency is that a court can-
not censor newspapers. It can, subject to First Amend-
ment and common-law challenges, seal and redact
(censor) court papers.

A few weeks ago, The New York Times, CNN, The
Reporters Committee for Freedom of the Press, and oth-
ers sought to intervene in the case, claiming the actions
of the courts in holding secret hearings and sealing the
papers violated the First Amendment.

The Court will decide that request and whether to hear
the case at all on Feb. 20, 2004.

Under the First Amendment, courts are supposed to
make a determination whether their hearings and papers
should be open. The press, as surrogates for the public,
is entitled to appear at these hearings to demonstrate
why the proceedings should not be closed.

None of this happened in M.K.B.’s case. Since the
papers are sealed one has to deduce why.

It is a fair surmise the government’s argument is that if
terrorists know a suspect is being detained as a material
witness, they can use that information to their advantage.

Breathtaking Sweep of Mosaic Theory

This is the mosaic theory used by the government
to keep information secret. Any piece of information,
even if it is public, can be made secret since it is part of
a mosaic which, if known to terrorists, will give them
an advantage.

The sweep of this theory is breathtaking. Everything
may be classified; even the name of the Eleventh Circuit. -
But if everything is classified, nothing is classified.

The theory is particularly senseless when it is applied
to seal up and keep secret matters that are already pub-
lic, as in M.K.B.’s case.

The fact that M.K.B. knew the terrorists well enough
to socialize with them, could arguably be made secret.
The government, however, no longer views M.K.B. as a
material witness. It freed him. He will at some point tell
all. His immigration attorney already has. Why keep
secret what is already public?

The courts have no business acting as an agent for the
government’s classification system which seeks, for rea-
sons of its own, to keep everything secret.

Courts should use their independent judgment to
determine whether matters should be secret or not. They
should hold hearings and make findings on secrecy
claims as the First Amendment requires.

The press has a role to play in this process as surro-
gates of the public, vindicating its right to know.

Hopefully, the Supreme Court will decide to hear
M.K.B. to make this clear.
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