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Did Janet Jackson Heve a Right to Do It?

OES JANET Jackson have a First
| Amendment right o bare her
breast at the Super Bowl? Its not
assilly as it sounds. The Feder-

al Communications Commission (FCC)

s seriously investigating this question.

FCC Chairman Michael Powell
announced an Inquiry into the Janet
Jackson broadcast on Feb. 2. Last week,
Viacom, the owner of CBS, filed reams
of paper with the FCC on the matter.

Mr. Powell's Inquiry even became a
campaign issue, albeit briefly. Howard
Dean (who else), said the FCC's efforts
were a waste of its time. “| ind [it] to be
abitofalap about nothing T'm probably
affected in some ways by the fact I'm a doctor, so It not
exactly an unusual phenomenon for me."

But the FCC does not think it's a flap about rothing.
It's part of a major crackdown by the FCC on indecency
in the media

The House of Representatives recently passed a bill
increasing fines for an indecent broadcast to $500,000
per occurrence. And for the first time, it made perform-
ers in addition to broadeasters, subject to fines,

‘The FCC defines indecency as the description or por-
trayal of sexual organs or excretory functions in a
“patently offensive” manner,

Broadcasters cannot broadeast indecent shows from
6am. to 10 p.m. when children are in the audience. They
can broadcast indecent material at night.

‘The rules do not apply to cable-TV and the Internet.
‘The FCC does not regulate them and, in most cases, can-
not because of the First Amendment,

It s easy to confuse indecency with obscenity. Inde-
cency, however, has nothing to do with obscenlty.

Obscenity s hardcore, Indecency is not. Obscenlty is
prurient, indecencyis not. Indecency is protected by the
First Amendment. Obscenity is ot

Unless Ms. Jackson's performance can be found Lo be
indecent, the First Amendment protects It. The First
Amendrient protects artistic performances as well as
speech. It does not protect them f they are obscene.

Ms. Jackson's performance was not obscene. It did
not appeal to the prurient interest. Taken as a whole, the
performance did not seek sexual arousal. No proseciitor
s going to indict her.

Indecency is vague. All it requires s that sexual organs
be displayed inz patently offensive way.

Offensive to whom? The Christian right? Urbanites?
Suburbanites? The AARP? The FCC is supposed to take
all of the above into account and make a judgment
whether a broadcast was patently offensive to the broad-
cast community as a whole.

Since this standard is so vague, the FCC has guidelines
to assist it. The FCC asks how graphically esplicit the
broadeast was, whether the “indecent” material was
dwelled upon at length, and whether the broadcast was
intended to shock, pander or tiillate.

Ms. Jackson's exposure was 100 brief to meet any of
those standards. It was over before it began, Her breast
was not “dwelled” on. While the performance was
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graphic, its shock value, i any, was dis-
counted by its brevity. It surprised but
did not titllate.

Even under the FCC's own rules, then,
| Ms_Jackson was not indecent. The FCC,
| however, may have a bigger problem than
successfully applying its own rules. lts
rulles may be unconstitutional.

“The FCC barely survived a challenge to
earlier rules on indecency in the US.
Supreme Court in 1978 (FCC v, Pacifica
Foundation). 1t is the only case involving
| indecency in broadcasting to reach the
| court.

Then the Court decided George Carlin's
“seven dirty words, " broadcast during the
dayon Pacifica station WBAL were indecent. It was & nar-
fow 5 decision. The five justices in the majority could
not even agree among themselves as to the reasans why
Carlin was indecent

Because the ruling i so narrow it may only apply to
the words Carlin used, i, {__s__ or words like it
Ms Jackson's performance s a far cry rom that,

The FCC's guidelines, drafted after the Carlin case,
may go further than the Supreme Court intended. And
‘many Frst Amendment lawyers believe the rules are oo
vague to be constitutional.

“The Court decided in 1997 that “indecency” was too
Vague to be regulated on the Internet (Reno v. ACLL).
1115 100 vague for the Internet, it’s too vague for air-
waves.

‘The communications world has changed a lot since
1975, With the advent o cable-TV and the Interne, broad-
casting s no longer a scarce medium.

“The public it is said, “owns the airwaves” which are
few in number. Accordingly the FCC can regulate speech
on them. As a result broadcasters have fewer First
Amendment rights than others.

This has been true since 1934, the date of the Cor-
‘munications Act, Whether it should be true today is
another question, There are now hundreds, f ot thou-
sands, of programming choices.

Regulation of indecency in broadeasting depends on
“scarcity. I the Supreme Court were to find that “scarci-
1" o longer exits, then the broadcasters would get the
same First Amendment rights as others.

“The Supreme Court made that clear In a 2000 cable
ase (S v. Playboy Entertainment Group). Congress had
tried to regulate indecency on the Playboy Channel, The
Court said it could not, Playboy was not a broadcaster;
it did not use the airwaves.

“The Court has invited broadeasters fo demonstrate
why broadcasting s no longer scarce. No case as yet has
veached the Court.

Ifthe Court were 1o decide broadast television should
be the same as cable-TV and the Internet, the First
Amendment would fully protect indecency. Indecency s
always oné click away on a remote, It makes no sense to
ban it on Channel 13 (broadcast), but not Channel 14
(eable).

The FCC Is skating on thin First Amendment ice. It can-
not afford to pursue Jackson broadcast in any meaningful
way. it does, I il Iose.

Ms. Jackson has a Frst Amendment right to bare her
breast at the super bowl and broadcasters have the right
toshowit.
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