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COMMUNICATIONS

By James C. Goodale

Courts Begin Limiting Scope
of Various State Shield Laws

State Shield laws designed to protect the press from disclosure of sources and other unpublished information have been around since the late 19th century.
  Only recently, however, have state courts begun to hold them unconstitutional or to read them so strictly that they are useless to the press.  For example:

· A New York State Supreme Court judge has limited the scope of the New York statute to sources and has excluded protection for unpublished information.

· The New Mexico Supreme Court has held the New Mexico shield law unconstitutional because of the state separation of power doctrine.

· A California Appellate Court has come to the same conclusion.

· The New Jersey Supreme Court has held the New Jersey law unconstitutional in criminal cases.

· A California court has limited the California statute to protection of sources.

· A New Jersey court has done the same thing, ignoring a recent amendment specifically covering unpublished material.

All of these cases are relatively recent, and in fact the New York case, People v. Zagarino,
 was decided only two weeks ago.  For press lawyers, the trend is alarming.  For state legislatures, the trend is frustrating. It may be that the only solution is a constitutional amendment, and in 1980 California voters will have an opportunity to vote on such an amendment to create a bulletproof shield law.

Typical of the treatment shield laws received at the hands of the state courts is the treatment of the New York statute by the Zagarino court.  There, the defendant sought reporter’s notes to cross-examine a prosecution witness.  The court held the New York statute protected only sources and not unpublished material and so required production of the notes in camera after a finding of materiality and relevance.

In fairness to the Zagarino court, many other lower New York courts have similarly limited the statute
 — the Court of Appeals has yet to rule on the matter.  Yet there is no question that the New York statute was drafted to cover unpublished material as well as sources.  The law was passed in 1970 following the grand jury subpoena of New York Times reporter Earl Caldwell to produce unpublished material about the Black Panthers.  Mr. Caldwell sought to protect all of his notes as well as his sources, and the legislative history refers directly to his case.

Accordingly, the New York law explicitly covers unpublished “news” as well as sources; in fact, the governor’s message to the Legislature indicated that this law was meant to be extremely broad:

“This measure affords a stronger safeguard of the free channels of news communication than most existing legislation, by protecting newsmen from being compelled to disclose the information they gather, as well as the identity of their informant.  [There is a] need to protect both information and sources.”

Despite this explicit history, the court in Zagarino limited the statute to protection of sources only.

A Similar result was reached by a lower New Jersey court a year ago in State of New Jersey v. De La Roche
, in which a criminal defendant, identified in the article, provided information to a newspaper, some of which the paper did not publish.  The New Jersey statute had been specifically amended to provide protection for a newsman in this situation after the Peter Bridge case.
  Mr. Bridge had written that a housing commissioner had told him she had been bribed.  He did not publish the name of the person who offered the bribe and, upon refusing to provide this information to a grand jury, went to jail for 20 days.  The New Jersey courts reasoned that since Mr. Bridge had disclosed his source, he was required to disclose the name of the person who offered the bribe to the source.

After this case, the statute was amended to cover not only sources but also “any news or information obtained in the course of pursuing … professional [news] activities whether or not it is disseminated.”
  In the first case after the amendment, State v. De La Roche, a lower court held that “the Legislature intended to protect the reporter from being forced to divulge information obtained in the course of his professional activities obtained from confidential sources.”
  And so, as soon as the statute was amended to cover unpublished material, the court ignored the amendment.

A recent California case, CBS v. Superior Court
, decided in October, follows the same pattern.  The California statute is even clearer than those of New York or New Jersey on the protection it provides for unpublished information:

“As used in this section ‘unpublished information’ includes . . . all notes, outtakes, photographs, tapes.”

Yet when an undercover agent in a drug case decided to testify, CBS was required to produce outtakes (unshown TV footage) in which the undercover agent appeared.  The court held the “confidentiality was lost.”

There is, of course, nothing generically “confidential” in outtakes or reporters’ notes as that term is used in a common law sense to describe, for example, the relationship between priest and penitent, doctor and patient, etc.  That is why the California, New York and New Jersey statutes are drafted to protect not only confidential sources but also all other unpublished material such as outtakes, notes, etc.  Shield statutes commonly protect all unpublished information, not merely sources, because there has been a legislative determination to protect the newsgathering process, not merely confidentiality.

Since the three cases noted are all lower court cases, there is some hope that higher courts will follow specific legislative intent.  Yet there to no such hope for those cases decided by higher or highest state courts where those courts have held shield laws to be per se unconstitutional.  Only a constitutional amendment in those states or a decision by the U.S. Supreme Court can save those statutes — and the Supreme Court hardly seems inclined to become involved in this controversy at this moment.

For example, in Ammerman v. Hubbard Broadcasting, Inc.,
 the New Mexico Supreme Court held the New Mexico shield law unconstitutional because under the state constitution only the state supreme court had power to adopt evidentiary privileges.  The New Mexico shield law was a broad one protecting “the source of any published or unpublished information” or “any unpublished information obtained . . . in gathering . . . information for any medium of communication to the public.”
  When confronted with this statute, however, the New Mexico court held that since the state constitution gave that court “superintendent control over all inferior courts,” it alone had power to make rules of evidence.  Because the New Mexico Supreme Court had not adopted a reporter’s privilege as a specific rule of evidence, the shield law was held unconstitutional.

Lower California courts have also held the California shield law unconstitutional on a separation of powers theory but, unlike New Mexico, only in limited situations where the power of the court is at stake.  In Farr v. Superior Court
, a case that grew out of the Charles Manson trial, one of the attorneys in the case violated a gag order and gave Mr. Farr highly prejudicial material about the defendant, which Mr. Farr published.  Mr. Farr, relying on the California shield law, refused to disclose which attorney gave him the information.  The California Court of Appeal (2nd District), however, held that the law was an unconstitutional interference “with the power and duty of the court” to conduct a fair trial under Sheppard v. Maxwell, 384 U.S. 333.

When, a few years later, reporters in Sacramento obtained a copy of grand jury minutes sealed by the court, they were also held in contempt, like Mr. Farr, for refusing to disclose to the court where they had obtained copies of the minutes (Rosato v. Superior Court).
  The court reasoned the case was like Mr. Farr’s because there was a court order sealing the minutes and, unless the court could discover the source, it could not carry out its “duty to assure a fair trial to the defendants by preventing release of potentially prejudicial publicity.”  The shield law then was again held unconstitutional, and this apparently is why there will be a vote on a constitutional amendment to provide a shield law in a special referendum in 1980.

Last but not least, the novel argument advanced by the New Jersey Supreme Court in the Farber
 case that its statute is unconstitutional both under the Sixth Amendment and under its own version of that amendment.  As already noted, the statute is extremely broad, since it protects not only reporter’s sources but also notes.  Further, there is a specific provision in the shield law that protects the press from being required to turn notes over to the court for in-camera inspection.

The New Jersey courts ignored these provisions and the law was held unconstitutional in a criminal case.  As the court noted, “when faced with the shield law, [the criminal defendant] invokes the rather elementary but entirely sound proposition that where Constitution and statute collide, the latter must yield.  Subject to what is said below, we find this argument unassailable.”

It should be noted in passing that even if a court ignores a shield law, there is a First Amendment argument to be made in all reporter-privilege cases that the subpoena should be quashed unless there is a showing of compelling interest in the material, a high degree of relevance and an exhaustion of alternate sources.  In all of the foregoing cases, such an argument was made, except in the New Mexico case.  As a consequence, the subpoenas in Zagarino and the CBS cases were narrowed and in Farber the court held that in future criminal cases, the press would have the right to have subpoenas quashed, when the three-part test set forth above had not been met.

It is somewhat ironic that, in these cases, the courts have to penetrate the shield laws to reach the First Amendment arguments.  The shield laws were intended by the state legislatures to protect First Amendment values, and there would appear to be no reason the judiciary should not honor that intention, as it has in the case of other statutory privileges, such as doctor-patient and priest-penitent.
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