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COMMUNICATIONS AND MEDIA LAW

BY JAMES C. GOODALE
There’s Not Much There There

As Gertrude Stein famously said about her home town, Oakland, Calif., “There is no there there.”  The same could be said about special prosecutor Patrick J. Fitzgerald’s five-count indictment of I. Lewis “Scooter” Libby.  At least, there’s not much there.

The country waited expectantly for Mr. Fitzgerald’s revelations of what he found.  The surprise was not what he found but what he did not find.

He did not find a violation of the law he was supposed to look into, which makes it a crime to “out” a CIA agent.  Nor did he find a violation of the Espionage Act.  He thought it might apply to leaking.

What he did find was that Judith Miller was not essential to his case and that Mr. Libby committed perjury, made false statements and obstructed justice.  

Mr. Fitzgerald’s case has come down to the question of whether Tim Russert of NBC or Scooter Libby is telling the truth.  Mr. Libby says he learned of Valerie Plame’s identity from Mr. Russert.  Mr. Russert says they never discussed Ms. Plame.

In order to get his case to this point, Mr. Fitzgerald has inflicted major damage on the journalistic community by jailing Ms. Miller.

It is hard to believe this is such an extraordinary case that it was necessary to inflict such damage, especially because Ms. Miller’s testimony does not appear to be necessary for the indictment.  If the jury does not believe Mr. Fitzgerald and Mr. Russert, then Ms. Miller may be the only one to go to jail.   

Mr. Fitzgerald’s case has been complicated by the recent revelation that a government official leaked Valerie Plame’s name or her position at the CIA to Bob Woodward a month before this information became public.  Mr. Fitzgerald did not know about this and it upsets his chronology of the case.

He has now set up a second grand jury to look into this and other issues, including whether Karl Rove is lying.  This grand jury could issue a superseding indictment, which could make the case against Mr. Libby stronger and could explain why Ms. Miller had to be jailed.  Presently, it seems trivial or, as liberal Washington Post columnist Richard Cohen has said, “silly,” and does not justify the damage it has done to journalism.

As strange as it may seem, Mr. Fitzgerald’s indictment indicates clearly that he was looking into a violation of the Espionage Act.  Perhaps he is still pursuing this point with the second grand jury.  It is hard to believe, however, Mr. Rove committed espionage any more than Mr. Libby.

Mr. Fitzgerald says in the indictment that Mr. Libby discussed classified information with the press which he thought might violate the Espionage Act.  At his press conference, he said he had come to think better of that point of view in Mr. Libby’s case.

The key figures in the case are now Mr. Russert and Matt Cooper of Time.  Ms. Miller has virtually disappeared.  Patrick Fitzgerald’s indictment has five counts.  Mr. Russert and Mr. Cooper are named exclusively in four of the five.

First, the indictment says Mr. Libby lied to an FBI agent about his conversation with Tim Russert.  Second, he lied again about this conversation to the grand jury.  Third and fourth, he lied about his conversation with Mr. Cooper to the FBI and the grand jury.

Each of the lies is the same.  Mr. Libby says he learned of Valerie Plame from Mr. Cooper and Mr. Russert.  They say that is not true.

Without going into details, the discrepancy in the two stories seems greater in the case of Mr. Russert.  And that is why he may become the star witness in the case.  It’s entirely possible the difference in the Libby/Cooper story is so marginal that the jury may ignore it.

But what happened to Judith Miller?  A schoolboy knows when one person accuses another of lying it’s his word against the other.  Ms. Miller adds nothing to this unless she was hiding in the closet and listening to Mr. Russert and Mr. Cooper.  And she wasn’t.  

Had Judith Miller vanished and never talked to the grand jury, four counts of five counts of the indictment would have been voted in anyway.  The remaining count of the indictment, obstruction of justice, would have been voted in without her too.

This count depends on proving Mr. Libby lied about his conversation with Russert/Cooper intending to obstruct Mr. Fitzgerald’s investigation.  

To make it simple, think of it this way: if Mr. Libby lied to the grand jury about his conversations with Messrs. Russert and Cooper, he committed perjury.  If at the same time he threw sand in Mr. Fitzgerald’s face to foul up the investigation, he also obstructed justice.  

Mr. Fitzgerald has Vice President Richard B. Cheney and six other government officials all lined up to say they told Mr. Libby about Ms. Plame long before he talked to Russert/Cooper.  Then Mr. Fitzgerald will point to the Russert/Cooper lies.  

Ergo Mr. Libby lied to obstruct the investigation.  Why?  Perhaps to cover up an Administration plot to discredit Ms. Plame’s husband, a critic of the Administration.   

What’s happened to Judy Miller in all this?  She is named in the obstruction of justice charge. Mr. Fitzgerald says Mr. Libby gave a “false and misleading statement” to the grand jury about his interview with Ms. Miller.

She is not essential to the obstruction charge, however, because Matt Cooper, Tim Russert and other witnesses will say the same thing as she will.  If she disappears before the trial begins, it will go on without missing a beat.  

Further, Cooper/Russert may be more believable than Ms. Miller.  The stories she wrote for The New York Times saying there were weapons of mass destruction when there were none may damage her credibility in the eyes of the jury.

When Ms. Miller was sent to jail, the prosecutor told the court Ms. Miller was essential to his case.  After reading the indictment this does not appear to be the case.  She was not needed.  The special prosecutor has a lot of work to do before he can make a convincing case that indeed there is some there here.

______________________________________________________________________

James C. Goodale is the former vice chairman of The New York Times and producer/host of the television program Digital Age.
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