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COMMUNICATIONS AND MEDIA LAW

BY JAMES C. GOODALE
Will President Bush Pursue the Press for the NSA and CIA Leaks?
Judith Miller’s case has ended – at least for the time being.  And just when we thought we were through with leak investigations there are two new ones.  

President George W. Bush’s administration has opened up an investigation into leaks involving the National Security Agency (NSA) and the Central Intelligence Agency (CIA). 
The administration wants to know who leaked the fact that the NSA was tapping American phones and the fact the CIA had secret prison camps abroad.

The NSA leak angered the President.  He said it gave comfort to the enemy.  Bloggers have suggested that the government should criminally prosecute The New York Times.  
Unlike the Judy Miller case, these are classic whistle-blower cases.  Unauthorized wiretapping of Americans is a crime.  Setting up prison camps abroad and making prisoners disappear is a dubious practice to say the least.  The public benefits from having this information.
Because the cases are so different from Ms. Miller’s, the government has many more hurdles to jump before it can pursue the press.  A repeat of the Judy Miller imbroglio, although possible, may not be in the cards.
In order to force government employees and reporters to testify as to the source of these leaks, the government will have to convene a grand jury.  It would, however, be a highly unusual step to empanel a grand jury merely to find sources of leaks from the press.   
Judy Miller was a special leak case.  There was a unique law that made outing of a CIA agent a crime.  It was not surprising the government used a grand jury in that case to discover who, if anyone, leaked Valerie Plame’s name to the press.
It is not generally a crime to leak classified information to the press.  This is because Congress has never made it a crime.  Indeed in 2000, when Congress passed a law making it a crime, President Bill Clinton vetoed it for First Amendment reasons.  
All that Congress has ever done generally in this area is pass a law called the Espionage Act.  And that was in 1917.  That act, logically enough, makes espionage a crime.  Disclosure of classified information to the press is not espionage.

At his press conference, announcing the indictment of Mr. I. Lewis “Scooter” Libby for perjury, false statements and obstruction of justice, special prosecutor Patrick Fitzgerald said he also considered charging him under the Espionage Act for leaking classified information to Judith Miller (in addition to leaking Valerie Plame’s name).

He apparently thought better of it.  A fair surmise is that he did not want to add more controversy to his already controversial indictment of Mr. Libby and internment of Ms. Miller.
To convene a grand jury to discover who told the press the CIA has prison camps, would therefore be virtually unprecedented.  The administration will have to think long and hard before it takes this step.  
It will also have to think long and hard about convening a grand jury to indict those who published classified information about the NSA leak, which some bloggers have suggested.

Such an indictment would require activating a relic from the Espionage Act, §798 passed in 1951.  This section makes it a crime to leak and publish classified information relating to communication intelligence and code breaking.  It is one of those rare laws, like the Valerie Plame one, that actually criminalizes the leaks and publication of classified information.
The law is meant to prevent the publication of how the U.S. breaks codes.  It is, however, written very broadly.  For example, it could cover the publication by the press of any information relating to the NSA leak.  It is so broad, in fact, it is probably unconstitutional.
For this reason and others, the NSA or CIA has never used it against the press.  On occasion it has been trotted out by the government in futile attempts to scare off the press on national security stories.  Media lawyers, however, have generally thought this law should be relegated to the dust bin.
Even Powerline, the most prominent of the anti-press bloggers, queries whether it makes any political sense to indict the press for the NSA leaks.  Such an indictment could very well cause the same political damage to President Bush the Pentagon Papers case caused to President Richard Nixon.
There is one more hurdle for the government to jump before it decides to convene a grand jury to pursue the press.  It will have to be convinced it can persuade the courts’ whistle-blowing-source cases are just the same as Judy Miller’s and just as winnable.
Judy Miller was not a whistle-blower, however.  She sought to protect sources to enable her to cover national security stories effectively.
The U.S. Court of Appeals for the District of Columbia, which decided the Judy Miller case, left the door open for the possible future protection of journalists in whistle-blower cases.  Judge David S. Tatel in particular thought when a source is sought in a whistle-blower case the court should weigh the First Amendment benefits of informing the public against the harm the leak causes.
If that benefit outweighs the harm, Judge Tatel thought the source should be protected.  If the court applies that standard to the CIA and NSA leak cases, the press wins.

And so, even if the government makes a unique decision to use a grand jury to pursue the leaks of this sort, it may lose.
This is not to say the government will not make an intensive effort to investigate the leaks short of using a grand jury.  It will.  Indeed, it may even come up with the name of the sources and, if so, there will be no need to pursue the press.  

In the past, however, such efforts have failed, and so the government may be forced to take the next step to decide whether to convene a grand jury.  This will be a difficult decision.  The betting here is the government won’t do it.

Whistle-blowers usually win.

______________________________________________________________________

James C. Goodale is the former vice chairman of The New York Times and producer/host of the television program “Digital Age.”
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