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COMMUNICATIONS AND MEDIA LAW

BY JAMES C. GOODALE

Did Cheney Let Libby Off The Hook?

One of the more bizarre aspects of the Judy Miller case is Vice President Richard Cheney’s recent assertion that he is authorized to declassify documents.

He made the statement after special prosecutor Patrick Fitzgerald disclosed that Mr. Lewis “Scooter” Libby had made the same assertions to him.

It is quite clear now that Mr. Fitzgerald knew Mr. Libby had leaked information in addition to that involving Valerie Plame’s covert status.  

Specifically, Mr. Fitzgerald knew Mr. Libby leaked classified parts of the National Intelligence Estimate of 2002 (NIE).  Congress used that estimate for authorizing action to be taken against Iraq.

Mr. Fitzgerald decided not to prosecute Mr. Libby for those leaks.  Did Mr. Cheney let Mr. Libby off the hook?

In her report of her testimony before the Grand Jury (The New York Times, Oct. 16, 2005) Ms. Miller reported that Mr. Libby raised the question of the NIE with her.  He told her, she said, that if she had seen the classified part of the NIE she would be convinced that President George W. Bush’s administration had a good case that Iraq was pursuing weapons of mass destruction.

She said he reached into his pocket to refer to notes to make his case, or, in other words, to leak.

It is quite clear that Mr. Fitzgerald thought such leaking could be a crime.  He said as much at his famed press conference of Oct. 28, 2005, announcing the indictment of Mr. Libby.

At that press conference he said he was indicting Mr. Libby for lying to the grand jury.  Mr. Libby said he learned of Ms. Plame’s name from journalists.  Mr. Fitzgerald said the truth of the matter was the other way around.

He also said at the conference he was not going to indict Mr. Libby under The Espionage Act for leaking Ms. Plame’s name.  Still, he must have seriously considered this option.

He explained why he thought The Espionage Act applied to leaking.  He then said he was not going to use it in Mr. Libby’s case.

While it is popularly perceived that Mr. Fitzgerald was pursuing Lewis Libby for illegally leaking Valerie Plame’s name under the Intelligence Identities Protection Act of 1982 it turns out this was not the case at all.  He was pursuing Mr. Libby for lying and violating The Espionage Act.  

Recently, parts of the sealed opinion in the Miller case have been unsealed.  Much to the surprise of everyone, Mr. Fitzgerald told the court his original purpose of pursuing Mr. Libby for leaking Ms. Plame’s name under the Identities Act was “off the table.”  

In other words, months before even talking to Ms. Miller, Mr. Fitzgerald had given up on carrying out the purpose for which he had been appointed special prosecutor.

Left on the table was his case for perjury against Mr. Libby and his case against him under The Espionage Act for leaking Ms. Plame’s name and the NIE.
He told the court he could not complete his investigation unless he talked to Judy Miller about those subjects.

Mr. Fitzgerald ultimately decided to indict Mr. Libby for perjury but not for violating The Espionage Act for leaking Ms. Plame’s name.  He also decided not to indict Mr. Libby for leaking the NIE.  Why?

There may be many answers to this question.  The most intriguing one involves Mr. Cheney.  If Mr. Cheney can declassify, by himself, a classified document like the 2002 NIE, then Mr. Libby did not leak classified information at all.   

This is because, if the 2002 NIE is not classified, then his conversation with Ms. Miller is merely a confidential one about the NIE.  Not one allegedly prohibited by law.

If this sounds like Alice in Wonderland, welcome to the world of Washington D.C.  There, because everything is classified, nothing is classified.

Administrations classify documents, such as the 2002 NIE, when it is to their advantage and leak them when it helps politically.

To be fair to Mr. Fitzgerald, there may be other reasons as well that led him not to indict Mr. Libby for leaking the NIE.  He may have thought Mr. Libby’s leaking to Ms. Miller was not sufficient to bring a case.  It was too casual and minimal.

Or, he may not have wished to ignite a controversy in the context of the Miller case as to whether leaking under The Espionage Act is indeed a crime.  There is no law that specifically makes leaking a crime.

All that prosecutors have is The Espionage Act, which dates back to 1917.  Unsurprisingly, the Act applies to espionage, i.e., delivering information directly to the enemy, not the press.  Since there is no law specifically prohibiting leaking, Congress in 2000 passed a law making it a crime.  President Bill Clinton vetoed it.

Nonetheless, prosecutors continue to attempt to twist The Espionage Act into a leaking statute.  Years ago, prosecutors under President Ronald Regan succeeded in a case called Morrison.

That case, however, has been so severely attacked by critics that it has been thought to be severely discredited.  Until the present Bush administration came into office prosecutors have shied from using the statute.

Not Mr. Fitzgerald.  He said in his press conference he did not “buy” the argument The Espionage Act did not apply.

Yet he did not indict Mr. Libby under it.   

Surely the prospect of taking on Mr. Cheney’s claim that it was okay for Mr. Libby to leak contributed to his decision not to prosecute Mr. Libby under The Espionage Act.  The vice president indeed let him off the hook.
______________________________________________________________________

James C. Goodale is the former vice chairman of The New York Times and producer/host of the television program “Digital Age.”
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