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COMMUNICATIONS AND MEDIA LAW

BY JAMES C. GOODALE

Big Media Gets Help From An Unexpected Source

Beleaguered Big Media companies got help from an unexpected source a few weeks ago – the House of Lords.  That august body overturned a £40,000 verdict against The Wall Street Journal.  (Jameel v. Wall Street Journal Europe)
The decision has media lawyers buzzing.  The House of Lords appears to have liberalized U.K. libel laws much the same way the Supreme Court liberalized libel law in its famous Sullivan case.   

It’s not untoward to suggest the Internet may have driven the House of Lords’ decision, even though this case didn’t arise from publication on the Net.  Because the Net carries the American press to the far corners of the world, Big Media has been forced to defend their stories under local libel laws, which generally are more restrictive than the libel laws of the United States.  

The Wall Street Journal learned this lesson the hard way a few years ago.  Barron’s, owned by the Journal’s parent, wrote an article, also carried on its Web site, about Australian financier Joseph Gutnick.  He sued in Australia even though the magazine had less than 15 Australian subscriptions.  

The Journal argued the more liberal U.S. law should apply.  The Australian court did not agree.  Barron’s lost.  As a consequence of this decision and others, Big Media was in a bind.  If it could not deliver on the Web what it published or broadcast in the United States, it could not recover on-line the revenues being lost off-line.

There was no solution to this problem except creating an on-line publication for each country in the world, which was impractical and made no economic sense.  

The recent decision of the House of Lords is a very important step in the direction of solving this problem worldwide.  The Journal had published a story saying that the Saudi central bank had agreed to monitor some Saudi bank accounts for terrorist connections.  

One of the named accounts belonged to a big family company run by  Mohammed Abdul Latif Jameel.   Mr. Jameel complained that the story libeled him because it was not true that terrorist money passed through his company.  He sued in Britain for publication of this story in The Wall Street Journal.

The Journal had many sources for this story, most of them undisclosed.  But the trial jury found that several key sources had not backed up what the Journal had reported about Mr. Jameel.  That left two sources, both undisclosed, whose information was ambiguous. 

Under U.K. law it is very difficult to win a suit of this sort.  The Journal has to prove the truth of the story.  Generally, it cannot win by saying that it relied on its sources.  

In the United States, it’s the other way around.  Mr. Jameel would have to prove the story is false and the Journal knew it was false or acted recklessly.  In the United States, the Journal could rely on sources but, before this case, not in the United Kingdom.

A few years ago, the Lords began to change the draconian and chilling libel laws.  If a defendant could meet 10 factors proving responsible publication in a matter of public interest, it might get off the hook.  In this case, the lower court decided the Journal had been irresponsible and entered a £40,000 judgment. 

That’s why the House of Lords’ decision reversing the lower courts came as a stunner.  The Lords decided that even if the Journal had only two somewhat ambiguous undisclosed sources, they were enough for this kind of story.  

The court emphasized that the Journal had published a national security story.  The court noted that, ordinarily, sources will not agree to be identified in national security stories.  

This respect for the difficulty in reporting national security stories seems contrary to the present U.S. attitude.  In the Judy Miller case the courts were not at all impressed with the difficulties of reporting such stories and made all the reporters disclose their sources.  

As long as responsible publishers can show solemn efforts to report on stories “in the national interest,” the British courts will protect them.  The tabloids and the gossip columns may not fare as well.  On the other hand, whether or not the Lords’ decision is help only for the plodding “seriously dull,” papers, as one of the Lords put it, the case reflects a revolutionary change in the thinking of U.K. jurists.  

It is doubtful that such a shift would have happened without the impact of the Internet.  Every lawyer, including the Law Lords, knows that laws providing less protection to the U.S. press are a threat to its worldwide publication on the Web.  

But what the Net giveth, it taketh away.  Because of the continuing migration of readers to the Internet, Big Media, particularly newspapers, had its worst six months financially ever. 

Virtually every single major newspaper reported a drop in circulation for the period ending Sep. 30, 2006.  The Knight Ridder chain has broken up.  It appears Tribune Co., owners of the Chicago Tribune, will break up too.

The Boston Globe may have its first unprofitable year in recent history.  The Philadelphia Inquirer, just sold to local investors, may not be able to meet its interest payments.  NBC has announced layoffs at its news division.  

Newspapers might be able to tolerate modest circulation loses but they can’t compete effectively with Google’s “AdSense.”  AdSense delivers on-line to advertisers’ potential customers who have used the Net and who are pre-selected by computer profiling.  Advertisers only have to pay when the reader clicks the advertisement.  

AdSense has turned traditional advertising on its head.  Previously, advertisers didn’t know who read their ads and took a chance that some did.  Now they only pay when they know their ads have been read.

While the new protection granted by the Lords won’t solve Big Media’s problems, it’s a step in the right direction and Big Media now needs all the help it can get.
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