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COMMUNICATIONS AND MEDIA LAW

BY JAMES C. GOODALE

But Only Judy Went To Jail . . . .
Why is it time after time in reporter’s privilege cases, the reporter goes to jail and everyone else gets off scot-free?

Last summer, President George W. Bush commuted I. Lewis "Scooter" Libby's prison sentence, making Judy Miller the only one to go to jail in the Valerie Plame case.  As best as can be determined, this phenomenon passed without much notice.  
It should not have.  It has happened before.  Reporters are sometimes the only ones punished.
In a notorious 1978 case, New York Times reporter Myron Farber was jailed because he refused to disclose his sources.  These sources said a New Jersey doctor, Mario Jascalevich, had killed his patients.
The local prosecutor immediately opened an investigation into the murders and indicted Dr. Jascalevich.  Mr. Farber had all the key information, but he would not hand it over to the court in response to a defense attorney’s subpoena.
Frustrated, the court jailed Mr. Farber for contempt.  The reporter served 40 days in prison.  Ultimately, the state of New Jersey prosecuted Dr. Jascalevich.  He was acquitted.  Only Mr. Farber went to jail.  
Vanessa Leggett faced a similar fate in 2001.  She refused to disclose confidential information gathered during her investigation of the murder of Texas socialite Doris Angleton.  Mrs. Angleton's husband was suspected of her murder, but he had already been acquitted of the crime by a state jury.  

A federal grand jury was convened to indict Robert Angleton on a conspiracy to commit murder charge.  The prosecutor wanted Ms. Leggett’s information.  She refused to disclose her notes or her sources.  
The court imprisoned her.  She stayed in jail for 168 days.  A new grand jury indicted Mr. Angleton without the benefit of Ms. Leggett’s information.  Mr. Angleton fled the country and never served a day in jail for the murder.  He was not tried in absentia.   
Leaks infuriate and frustrate government officials, prosecutors and the courts.  The public may not like them much either, particularly when they involve leaks of national security.  
Leaks can impugn established authority, embarrass officials, and seem unpatriotic. 
When prosecutors are faced with discovering the source of leaks, their authority is called into question.  When reporters defy this authority, they provoke prosecutorial fury.  Special Prosecutor Patrick Fitzgerald epitomized this tendency when he refused to support house arrest for Judy Miller.  He said she had to go to jail.
When a reporter defies a lower court order, appellate courts can be extremely hostile.  Who are reporters to disobey orders?  Are they above the law?

The few national security reporters on newspapers’ payrolls, such as Judy Miller, are not necessarily the most sympathetic figures.    
They make their living, in some part, from leaks of classified information.  To the public, that may seem like living off the proceeds of stolen goods.

Yet in this murky world of winks and nods, they do a public service.  They publish information which, in all probability, should never have been classified in the first place.  
Without their efforts, the government would have a Kremlin-like vise on all information.  The public would never learn about CIA prison camps and the like.

Mr. Libby decided to leak classified information to Ms. Miller about a National Intelligence Estimate (NIE).  He leaked it at the same time he leaked Valerie Plame's name.  This was the same classified NIE that Congress used to authorize the President to take action against Iraq.  

The President declassified it before Mr. Libby gave it to Ms. Miller, but she did not know that.  She was well advised not to tell Mr. Fitzgerald what Mr. Libby told her.  Her career was imperiled. 

From the public's perspective, Judy Miller may have seemed a shadowy figure, perhaps even unpatriotic.  They may have believed her obligation was to return classified information to the government, not to hold it for publication and keep her sources secret.

When the courts decided Judy Miller's case, they appeared antagonized by her actions.  If Judy Miller wouldn't obey their orders, who would?   
In short, leak cases threaten established authority.  Once threatened, that authority has to protect itself.

But when all is said and done in the Libby case, what do we have to show for it?  A fair argument can be made that the answer to that question is – nothing.

Special Prosecutor Fitzgerald was supposed to find out whether someone had leaked a CIA agent's name in violation of law.  He concluded there was no violation of law.

He then concluded perjury was committed.  He started a new case against Scooter Libby for perjury.  In theory, he won this case.  But Scooter Libby never went to jail.  And so, one might say the case was a waste of time.

And look at all the damage he inflicted.  He used up the energy and time of the legal system.  It turned out to be vast waste of public resources.  He turned the world of reporters and their sources upside down.  But in the end he had but one victim - Judy Miller.
It may be the public now believes that because someone went to jail, justice has been done.  This perhaps explains why the public greeted the ironic result of the Libby case with a collective yawn. The public can now wash its hands of the matter.
But killing the messenger, of course, is not good public policy.  The better way is not to prosecute leak cases at all.  They are not a good use of resources.  And more often than not, it is the reporter who is punished, not the real culprit.
______________________________________________________________________

James C. Goodale is the former vice chairman of The New York Times and producer/host of the television program "Digital Age."
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