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Press Law

By James C. Goodale

The Farber Case Revisited: What Exactly Was the Holding?

While it may be old-fashioned to inquire as to what a case holds, it is not an unreasonable question to ask in the well-known Farber case.

Because of the complexity of motions and cross-motions filed in the case, the law of the case has become obscured.  Now that the U.S. Supreme Court has denied certiorari in the case and the case has, at long last, ended, it is appropriate to attempt to articulate clearly the holding.

In Farber the Supreme Court of New Jersey held (1) an otherwise absolute shield law does not provide absolute protection for a reporter in a criminal case, (2) a defendant in a criminal case does not have an absolute right to obtain evidence from a reporter, and (3) a trial court in a criminal case does not have an absolute right to look at a reporter’s notes in camera.

Reporter’s privilege statutes are either absolute or qualified.  New York and New Jersey have substantially absolute statutes – statutes which, by their terms, afford all but total protection against journalists being obliged to testify as to materials obtained in confidence.

Some privilege statutes also protect unpublished material held by a reporter such as tape recordings, notes, etc.  In New Jersey the statute,
 by its express language, protects both sources and unpublished material; the New York statute,
 by its express terms, affords similar protection, although the New York Court of Appeals has yet to interpret it.

The New Jersey statute, in addition, by its very terms states that reporters’ notes are not required to be turned over “to any court,”
 i.e., in camera.

Relying on substantially absolute protection given him both in the state where he gathered news and in the state where he wrote, Myron Farber refused to turn over his notes to the New Jersey courts.  He also relied on scores of decisions decided under the First Amendment granting protection for reporters’ notes and sources unless a showing was first made that they were essential to a determination of the key issue in the case – e.g., guilt or innocence – and that alternate sources for the information had been exhausted.

Mr. Farber refused to turn over his notes in July, 1978.  Earlier, in May, he had testified at the Jascalevich murder trial under a subpoena ad testificandum served on him while he was covering the trial.  All together, counting later testimony given at Dr. Jascalevich’s trial, Mr. Farber testified for four days.

After Mr. Farber’s May testimony, a subpoena duces tecum requiring production of all his notes was issued by the New Jersey court and enforced by the New York Supreme Court on the assumption that Mr. Farber would receive a full hearing when he returned to New Jersey.
  Upon his return, however, the New Jersey court decided to hold the hearing only after he turned over his notes – “[w]hen the items are produced, this Court will give the applicant a full hearing as to the materiality of the subpoena, its scope and its contents.”

Since he believed the New Jersey trial court ignored the express language of the statute on which he relied, as well as his First Amendment claim, Mr. Farber appealed this ruling through the New Jersey courts up to the U.S. Supreme Court, but none of those courts heard argument on the case – presumably because they did not think the matter was ripe for decision.

Mr. Farber was held in civil and criminal contempt, jailed until he complied with the court order, fined $1,000 for criminal contempt and given a six-month criminal sentence to begin when he complied with the order to produce his notes.  The Times, which had also been subpoenaed for confidential material concerning Dr. Jascalevich in its possession – and which had resisted production for the same reasons as had Mr. Farber – was also fined $5,000 a day for civil contempt (until production was made) and $100,000 for criminal contempt.

In August, Mr. Farber applied for a writ of habeas corpus before Judge Lacey in the U.S. district court in New Jersey.  Mr. Farber’s argument was that since he had never received a hearing in the New Jersey state courts, he should not be jailed before such a hearing.  At the hearing before Judge Lacey, however, Mr. Farber was excoriated by the court as “evil” for having agreed to write a book on the Jascalevich case.  When the court demanded to see a copy of the manuscript and Mr. Farber demurred, the habeas proceeding was withdrawn in order to avoid further contempt proceedings.

As the question of the book manuscript began to cloud public opinion on the issue of the reporters’ privilege, however, Mr. Farber decided to turn over the manuscript to the Jascalevich court for its inspection.
  No confidences had been revealed in the manuscript and it was believed as soon as that fact was generally known the so-called “book” issue would disappear.  In fact, the issue did disappear, in large part because it was never relevant to the case anyway, but not because of the book’s use by the parties to the case.  After raising the question of the book as a major issue in the case, the defendant never asked to see the manuscript.

The trial court also received at about the same time a series of inconsequential documents relating to Dr. Jascalevich from subpoenas served to other third parties.  It was determined that these documents duplicated approximately 45 pages of documents held in The Times files, most of which constituted a letter from The Times’ original source.  Hence, The Times turned over all its documents to the New Jersey court and asked to be purged from contempt.

The New Jersey court, however, refused to purge The Times, holding The Times had “sanitized” its files and since The Times asserted an interest in Mr. Farber’s notes it would continue to be held in contempt until The Times ordered Mr. Farber to turn over his notes.

Technically at that point (early August) the matter was on appeal to the New Jersey Appellate Division with a hearing scheduled for Sept. 23 and so the matter appeared to be on the “back burner” for five or six weeks.  Surprisingly, however, in mid-August New Jersey (represented by its Attorney General who had been assigned by the lower court to prosecute the criminal contempt) filed a motion in the Appellate Division seeking an immediate order that the case be sent back for a hearing to establish the need to turn over the notes for an in camera inspection.  This was in direct support of Farber’s argument on that score.

When this request was denied, New Jersey (and The Times and Mr. Farber) appealed to the New Jersey Supreme Court; the case was heard by that court on Sept. 5 and decided on Sept. 21.  While this appeal was pending, Mr. Farber was freed from jail.

The New Jersey Supreme Court held that the substantially absolute New Jersey statute was unconstitutional in criminal cases: “where Constitution and statute collide, the latter must yield.”
 Yet while the newsmen’s privilege statute was forced to “yield,” a legal void was not created.  The court held a reporter was still entitled to qualified protection and need not turn over his notes to a court for in camera inspection unless there was a finding of (1) materiality, (2) relevance, and (3) exhaustion of alternate sources.
  This, of course, was similar to the very argument urged on the court by Mr. Farber under the First Amendment, but the New Jersey court was explicit that this protection came not from the First Amendment but from the “legislative intent” in passing the reporter’s privilege law.

Yet while the court held that the legislature intended this protection, it did not apply to Mr. Farber and The Times.  The court concluded there was sufficient evidence in the record for the lower court to have concluded the test set forth above had been met, although in the future a hearing would be required before any in camera inspection of notes would be required.

Mr. Farber returned to jail and the fines started running again until they reached a total of $185,000 for civil contempt and $101,000 for criminal contempt or a total of  $286,000 (not tax deductible).  The civil fines stopped when the trial ended.  Mr. Farber testified almost daily, went to jail every night, but refused to turn over his notes.  When the trial ended, the court suspended Mr. Farber’s six-month sentence for criminal contempt, but did not return the $100,000 criminal contempt fine to The Times; the civil fines, of course, ended with the end of the trial.

In future reporter privilege cases in New Jersey, then, reporters will continue to have the benefit of a substantially absolute statute in all cases except when a criminal defendant subpoenas the press.  In that case the defendant will not be allowed to issue a sweeping subpoena asking a reporter to run over all unpublished material in his possession as Dr. Jascalevich had; instead the defendant will be required to show at a hearing a compelling need for the information – i.e., a showing of relevance, materiality and exhaustion of alternate sources.  Apart from reliance on the clear language of a, New Jersey statute, all The Times and Mr. Farber had sought was such a hearing.  Although they did not receive it, in the future all other press defendants will.
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