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COMMUNICATIONS AND MEDIA LAW

BY JAMES C. GOODALE
Say It Ain't So Senator

Senator Charles Schumer, D-N.Y., said recently on Fox News that he wants to bring the Fairness Doctrine back.  Say it ain’t so senator.
The Fairness Doctrine is a relic of the pre-cable and Internet era.  It requires over-the-air broadcasters to present balanced programming.  It would knock Rush Limbaugh off the air.  

This is because every time he attacked a Democrat he would have to offer the person attacked a chance to reply.  Senator Schumer, appearing on Fox, twitted Fox by saying the Fairness Doctrine would only require that newscasting “be fair and balanced,” the Fox news slogan.
Ironically, the Fairness Doctrine would not apply to Fox News since it is a cable channel.  The doctrine only applies to over-the-air broadcasts.
With the average TV dial filled with hundreds of channels, it’s hard to know which are “over-the-air” and which are cable.  Simply put, the over-the-air channels are the old familiar channels, such as channel 2, 4, 5, 7, in other words, the old-fashioned channels, generally channels 2-13.

These old channels are regulated by the FCC.  The new cable channels are not.  This is because the FCC can regulate TV and radio signals that go through the air.  They cannot regulate signals that are initiated by cable owners that go with cables under the ground or on telephone poles.
The Fairness Doctrine went into effect before there was widespread cable television or the Internet.  The theory was that because there were so few over-the-air TV channels and radio stations, the FCC could regulate what was said on them.  
That may have made sense then, but it makes no sense now.  Video, and even radio, is no longer scarce.  One can get unlimited television and radio on the Net and there are more than a thousand channels on cable.

Back in 1987, the FCC concluded it was no longer in the public interest to have the Fairness Doctrine and it was terminated.  It also concluded that it was unconstitutional.  
Later that year, Congress passed a bill reinstituting the Fairness Doctrine.  President Ronald Reagan vetoed it, saying it was unconstitutional.  The Supreme Court, however, has never held it unconstitutional.
It has stuck by an opinion issued 20 years ago that the airwaves are scarce.  Since they are scarce they should be opened up to the public when a broadcaster has been unfair.

The court has an opportunity to reverse course in a case before it now.  (FCC v. Fox Television Stations)  The FCC penalized a station for a fleeting use of that "f" word in a broadcast.  The station and its network argued the penalty was unconstitutional.   
Most observers believe, for the time being, the Court will by-pass this constitutional issue.  It will decide the case on the question of whether the FCC acted properly under its own rules.  It will not take the opportunity to debunk the "scarcity" myth.
This leaves Senator Schumer free, if so disposed, to reintroduce the Fairness Doctrine with all its First Amendment problems.
From a First Amendment point of view the Fairness Doctrine is anathema.  It actually curbs speech rather than encouraging it.

Take Rush Limbaugh’s program as an example.  His program consists, in large part, of anti-liberal Democrat invective.  There are many who don’t like it (mostly Democrats), but his invective is fully protected speech under the First Amendment.  
Under the Fairness Doctrine, the broadcaster would have to set aside an “adequate” amount of time for Mr. Limbaugh’s opponents to reply on another show, or force Mr. Limbaugh to make time for them on his show.
By making time available to them, Mr. Limbaugh would lose time to speak himself.  He would have to change his program to avoid having his critics on.  He would be through.  His speech stilled.
Senator Schumer’s suggestion should be seen for what it really is:  a threat to shut down talk radio as we know it.  And we know it to be the voice of the far right.

There is an argument that talk radio is divisive and has no place in the Obama world.  President-elect Barack Obama is attempting to tamp down rampant partisanship.  But circumscribing the speech rights of Democrat opponents is not the way to do it.  

Senator Schumer is not the only Democrat that has spoken in favor of the Fairness Doctrine.  In the past year, Senators Richard Durbin, D-IL, Jeff Bingaman, D-N.M., and Dianne Feinstein, D-Calif., have spoken favorably about it.  They now say their ardor, if any, has cooled.
During the campaign, then-Senator Obama showed no interest in the Fairness Doctrine.  He said he had other media priorities such as media concentration.
Senator Schumer’s comments after the campaign are therefore surprising.  They raise an underlying question here as to who is going to control the Democratic agenda – Congress or President Obama.  

Newly emboldened, there will be a temptation for Democrats in Congress to believe that the agenda is still theirs.  After all, for two years with a Republican president congressional Democrats exclusively set the party's agenda in Congress.
It is a new era.  It is now President Obama's agenda.  There is no place on it for the Fairness Doctrine.  It will sooner or later be declared unconstitutional and, since the Net gives everyone a voice, is not needed.
______________________________________________________________________

James C. Goodale is the former vice chairman of The New York Times and producer/host of the television program “Digital Age.”
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