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COMMUNICATION AND MEDIA LAW

Is The Shield Law Compromise 
Worth It?

By James C. Goodale
Did the press win or lose in the new compromise Shield Law backed by President Barack Obama’s White House?  The answer: it won and lost.  After all, it was a compromise.

First, the press gets enshrined in statutory law that disclosure of sources is required only when 1) the information sought is highly material; 2) the need for information is essential; and 3) the information is not obtainable from any other source.  The press has argued for 40 years that the First Amendment demands this result.
Most federal courts had adopted this position.  But recently, with a conservative bench, this position has eroded.  The compromise brings this slide to a halt.  

And the law enhances the three-part test by adding a fourth.  The court must now weigh the harm to the public interest that results from forcing disclosure.  This is a major step forward.  

To achieve this result the press had to agree to limited protection in national security cases and zero protection for its notes, other than those containing confidential sources.  The press retains its right to win national security and “notes” cases under the First Amendment and the common law.  

Since most of national security cases only involve The Washington Post and The New York Times, they have the most to lose in a compromise.  For other media outlets there is much to be gained.

The press has always argued in cases involving leaks, the publication was in the public interest.  Otherwise, why publish it?  

This is best seen in the case involving the publication of a story about major league baseball players using steroids.  The story came from a grand jury leak.  A court sought the source of the leak.  The press lost.  

The compromise would reverse the result of that case.  The press has the burden of proving the public interest by clear and convincing evidence in a criminal case such as this.  Nonetheless, it should be able to prove that publication of the use of steroids by ball players is indeed in the public interest.  This is no small victory for the press.

Similarly, the press should win the case it lost involving Wen Ho Lee.  The New York Times published that nuclear physicist Wen Ho Lee had illegally downloaded classified information.  

A court decided the Times had to turn over its sources.  Under the compromise this case should be reversed.  In a civil case such as this, the press no longer has the burden to prove the public interest.  
Wen Ho Lee would have the burden.  He would lose.  The public is entitled to know about security practices concerning highly sensitive classified information. 

Where the compromise creates a problem for the press is in national security cases.  If the government can assert that disclosure of sources would prevent or mitigate acts “likely to cause significant and articulable harm to national security” it can require disclosure.  

The press has absolutely no defense under the compromise in such instance.  It cannot assert a public interest defense.  It would have to fall back on a First Amendment and common law argument.  

In a sense, this is the deep black hole of the compromise.  The government may well try to push all national security cases into this hole.  To exit this hole the press would have to prove it did not implicate future acts of terrorism and the like, only past ones.  Once out of this hole, it would have the opportunity to prove its publication is in the public interest.

Let’s see how this works in practice.  The Washington Post story about illegal CIA prisons would not end up in the black hole.  The story does not implicate future acts.  Presumably, it would be able to show publication, albeit by clear and convincing evidence, is in the public interest.
It is not clear whether other security cases such as the Judy Miller case, and the National Security Agency (NSA) wire tap case, would come out as favorably.  

In 2005, the Times published a story saying that the NSA had tapped phones without following statutory requirements.  It is not clear whether this story would fall in the black hole or the public interest section.  
The government would maintain that publication of the information aided terrorists.  They would encode their communications or find other ways to avoid the NSA program.  
If the story looks forward to future acts damaging to national security, it falls in the deep hole.  If it doesn’t, the Times would have to show by clear and convincing evidence the story was in the public interest.  Whether the Times could show this, even though the NSA actions were illegal, against claims the story aided terrorists, is uncertain.  
The result in the Judy Miller case is also doubtful.  Ms. Miller in fact never published anything.  She sought to protect the confidentiality of her sources as they appeared in her notes.  The question was, who leaked her the name of a CIA agent.  

Was the newsgathering Ms. Miller did for the story in the public interest?  One would think so.  But Judge David S. Tatel concluded in concurrence that there was only slight interest.  His test, however, concerning public interest, which is the genesis of the statutory test, was narrower than the one that emerged in the statute.

Ms. Miller’s burden, however, would be considerable.  She would have to prove all of the above by “clear and convincing evidence” and while she would have a shot at winning, there is no guarantee that she would.

Ms. Miller’s position, that her notes were protected, would not be helped by the compromise, which excludes protection of notes containing non-confidential sources and other like material.

The compromise is worth it to get the “public interest test” enshrined in the law.  It comes at a price, however, particularly if all national security cases end up in the black hole.  But if all else fails, there still is the First Amendment and the common law.
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JAMES C. GOODALE is the former vice chairman of The New York Times and producer/host of the television program “Digital Age.”
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