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News Media And the Law

By James C. Goodale

‘Lando’ and the Press

While it is clear the Supreme Court has delivered another blow to the press in Lando,
 it is hardly a fatal one.  Indeed, in many ways the case may be as important – if not more so – for what it doesn’t say as for what it does.

‘Lando’ Holding

Speaking for a six-three court, Justice White held that an editor does not have an absolute First Amend​ment privilege to refuse to testify in a pretrial deposition in a suit by a “public figure” (a) as to his thought processes and (b) as to certain elements of the editorial process.
  Lando is the producer and editor of the pop​ular CBS “60 Minutes” series starring Mike Wallace, Morley Safer, Dan Rather and Harry Reasoner.  In 1974, Colonel Herbert, who accused fellow officers of Viet​nam atrocities, sued CBS, Lando and Wallace for a less than flattering portrayal in a typical hard-hitting “60 Minutes” show.

In the suit, Colonel Herbert con​ceded he was a “public figure” which meant under the famous Sullivan
 case he had to prove the defendants not only libeled him, but also had been reckless in broadcasting the show.  Before Sullivan, public figures were not required to show the publication or broadcast was made recklessly.

In addition, of course, a public figure must show he has been held up to contempt and ridicule, in other words, that he has been libeled.  For whatever it’s worth, I have seen reruns of the Herbert show and I have considerable doubts – to put it mildly – that the program is libelous.

In the real world nothing much usually comes of most public figure libel cases.  Not infrequently they are brought to satisfy wounded pride.  After a few rounds of discovery they disappear and every communica​tions company has scores of such cases docketed against it which will never see the light of day.

‘Lando’ Is Unique

What makes Lando unique in my experience is the intensity of the plaintiff’s efforts.  Pretrial discovery proceedings have now gone on for ap​proximately four years.  Testimony of Lando alone took up twenty-six days and close to 3,000 pages of transcript.

In common sense terms, the argu​ment of CBS in the case was very simple – because of the amount of discovery already allowed and because of the First Amendment in​terests involved – further questions as to Lando’s state of mind and his editorial judgment should be severe​ly limited.  Herbert’s response was that he should be permitted full dis​covery like any other litigant and if anything because of his special burdens under Sullivan, he should have more discovery, not less.

There is no question the burden is immense and that is why most public figure cases disappear.  In my ex​perience the instances are rare in​deed when publishers in fact publish recklessly, i.e., when they entertain serious doubts about the truthfulness of what they publish.

‘Selling of Pentagon’ Case

In addition, courts and legislative bodies have in recent years given explicit recognition of the protection of the editorial process from unneces​sary scrutiny.  The most famous ex​ample took place in 1971 when CBS was subpoenaed by the House Stag​gers Committee for its outtakes in “The Selling of the Pentagon.”

CBS declined to turn over the out​takes (unused film footage) on the theory its editorial judgments as to what to broadcast and not to broad​cast were protected by the First Amendment.  The House of Represen​tatives, persuaded by this argument, backed off and refused to hold CBS in contempt for not responding to the subpoena.

As a consequence of this case and others, state legislatures amended their shield laws during the 1970’s to protect the editorial process as well as sources.
  Both the shield laws of New York and New Jersey, for exam​ple, cover unpublished material as well as sources.

Developing case law has also protected the editorial process.
  Even the Farber case can be counted as such a case since there the New Jersey Supreme Court held the defendant in a murder case could not subpoena a reporter’s notes unless he could show (1) relevance, (2) materiality and (3) exhaustion of alternate sources — although this protection was not made retroactive to protect Farber and The New York Times.

Question of Balance

The question in Lando, then, comes down to what balance if any should be struck between the right of dis​covery and right to protect the editorial process.  As viewed by the Supreme Court, the Court of Appeals struck the balance entirely in favor of CBS and, accordingly, the Supreme Court reversed holding that the editorial privilege could not be absolute.

There were three separate dissents by Marshall, Brennan and Stewart, and a concurring opinion by Powell.  Of the four, perhaps the most signifi​cant is Powell’s.

Both Marshall and Brennan wrote that there should be an editorial privilege to protect editorial discus​sion but not to protect the state of mind of the publisher.  Brennan argued that the privilege should be a qualified one and would disappear if the defendant could make out a case of prima facie defamatory falsehood.

Stewart dissented on the basis that the whole inquiry of Lando was irrelevant to the kind of proof Sullivan demands.  Noting that Sullivan makes malice (ill-will) irrelevant to public figure cases, he concluded in​quiry as to the publisher's state of mind as to unpublished material was not germane.  If the trial court had limited discovery to what was published rather than that not published, there would be no need for much of the additional questioning sought.

Powell’s Opinion

Powell’s opinion is most important since it picks up pieces of the ma​jority’s as well as the dissenters’.  As has been his custom since he joined the court, Powell writes to clarify — ​this time to emphasize that the “district court has a duty to consider First Amendment interests as well as the private interests of the plaintiffs.”

There would appear to be no way to read the foregoing language other than to grant the press special rights in discovery – generally the position sought by CBS and Lando in the first place.  What makes Powell’s opinion even more significant Is his additional statement that “I do not see my observations as being inconsis​tent with the court’s opinion . . .”

In other words, Powell believes First Amendment protection for the press – of sorts – can be spelled out of the majority opinion.  How can this be?

One explanation – and really the only plausible one – is that while the majority opinion rejects an absolute editorial privilege – it does not ex​plicitly reject a qualified one.  How the court would line-up on a qualified editorial privilege question is hard to answer: presumably in some fashion the press would attract the three dis​senting votes plus Powell plus or minus unknown votes in the majority – unknown because the ma​jority of the Court does not address this question.

Thus, the Lando case in as impor​tant for what it doesn’t do as for what it does.  The court could have thrown out the editorial privilege for all press cases involving compelled testimony such as subpoenas issued to the press seeking testimony in non-​libel civil cases, as well as all criminal cases.  And in so doing the court could have reversed the prac​tical – and important – effect of the vote of Congress in favor of CBS in “The Selling of the Pentagon” mat​ter.

Instead, the court has rendered a narrow decision eliminating the ability of the press to invoke an ab​solute privilege as to the editorial process in libel cases involving public figures.  Because of Powell’s special concurrence, the press may still seek special First Amendment protection in civil discovery cases in​volving libel – and indeed on remand such a position is available to CBS in this very case.

James C. Goodale, who writes this column as a regular feature of the Law Journal, is a member of the New York Bar and executive vice president of the New York Times Company.  He is a lecturer at the Yale Law School and chairman of the Special Committee on Communications Law of The Association of the Bar of the City of New York.
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