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Press Law

By James C. Goodale

Tit-for-Tat Court Rulings May Be
Unworthy of Justices’ Attention

NOT UNSURPRISINGLY, the U.S. Supreme Court on June 26 narrowed libel law in two press cases while in another case reaffirmed the principle the press can print public domain information concerning juvenile criminals.

The results of these cases were not unexpected, since it was widely anticipated the court would “give” the press the public domain case while simultaneously holding against it in some other case – either the two libel cases
 or perhaps the Gannett case where the press was barred from a pre-trial hearing.

Gannett has not at this writing been decided but it has been leaked that the press has lost the case.
  It is an important and major constitutional case well deserving Supreme Court attention.

It is not as clear that the three cases decided June 26, Hutchinson v. Proxmire, Wolston v. Reader's Digest Association Inc. (the libel cases) and Smith, Judge v. Daily Mail Publishing Co. (the public domain case), are as worthy of Supreme Court attention, at least with a Court that has complained – with some justification – of a heavy workload.

In the Daily Mail case a 14-year-old high school student murdered a 15-year-old classmate.  Two Charleston, W. Va., daily papers heard of the murder through routine monitoring of the police radio band.

The evening paper decided not to print the name of the juvenile defen​dant because there was a West Virginia statute which made it a crime for a newspaper to do so without con​sent of the local court.
  The morning paper decided to test the statute by printing the name.  The afternoon paper later followed suit – and, in addition, local Charleston radio stations broadcast the name (the statute only reached newspapers).

The West Virginia Supreme Court held the statute was an invalid prior restraint because under the statute publication could not take place without prior consent.  While prior restraints are frequently thought of in terms of court orders not to print – like the Pentagon Papers case
 ‑ the West Virginia court likened the permission required by the statute to a 16th century licensing scheme – the classic example of a prior restraint.

Chief Justice Burger speaking for a nearly unanimous court – Justice Rehnquist concurred in the result, but not the Court's reasoning – held the statute was unconstitutional.  He declined to reach the question of whether the statute constituted an invalid prior restraint, preferring instead to answer the question of whether the statute imposed "subsequent punishment" in a constitutionally valid manner.

It will be recalled that subsequent punishment imposes a penalty following publication, while a prior restraint prevents publication.  In the words of Alex Bickel, “A criminal statute chills, prior restraint freezes.”
  Since West Virginia had imposed a fine for publication, the question – in Burger’s terms – was whether the fine was constitutionally imposed.

Since the name of the juvenile defendant was in the public domain, the court held “that if a newspaper lawfully obtains truthful information about a matter of public significant then state officials may not constitutionally punish publication of the information absent a need to further a state interest of the highest order.”
  In a sense the Court had no choice but to hold this because in an earlier case, Cox v. Cohn, it had held that publication of a rape victim’s name – also effectively in the public domain – could not be the subject of subsequent punishment.
 

In other words, it is almost inconceivable to think that the Daily Mail case could have come out any other way.  Indeed the only area in publishing law where publication of public information creates any legal question at all is when publication involves atomic energy information and the like, e.g., the national security “secrets” of the Progressive Magazine case.
  While I do not believe the result in that case should be any different than in Daily Mail,
 it is clear the alleged state interest there is of far greater magnitude than any such interest that could be possibly alleged in Daily Mail or any case like it.

Libel is of course another form of subsequent punishment since an errant publisher can be made to pay in damages for his mistake.  In the two libel cases decided by the court the same day as Daily Mail, the Court expanded the zone of liability for the press, by narrowing the definition of those entitled to “public figure” status under the libel laws.

While the law is unbelievably complicated in this area of libel, for practicing lawyers the hornbook statement is simple.  If you are a “public figure” plaintiff you almost always lose; if you are a “private figure” you at least have a theoretical chance of winning.

Both public and private figures must of course prove initially that they have been libeled.  In addition public figures must also prove that the defendant was “reckless” in its publication, i.e., that defendant intentionally lied or entertained serious doubts about the publication.  This is a difficult standard of proof to meet – and most plaintiffs fail to do so – and so they frequently lose libel cases on a motion for summary judgment.

Private figures, depending on the state, need only show negligence, in some cases gross negligence and in rare cases they are held to the same standard as public figures.

In the Proxmire and Reader’s Digest cases the defendant had succeeded in convincing lower courts the plaintiffs were “public figures” and in each instance had won summary judgment below.
  Both cases were reversed by the Supreme Court, in each case with a dissent by Justice Brennan.

In Reader’s Digest, a story had been published about a grand jury witness who failed to testify and was subsequently held in contempt.  The witness was a nephew of Jack Soble and had been called to testify about his knowledge, if any, of communist conspiracies and so his failing to do so attracted a great deal of attention.

In Proxmire, the plaintiff was the recipient of that Senator’s famous “golden fleece” award given to those involved with allegedly wasteful government expenditures.  Sen. Proxmire had alleged that the plaintiff was attempting to determine what made anthropomorphics clench their teeth.  The study had attracted attention and the recipient of the government grant was a well-published scientist.

The technical question before the Court was whether either of the plaintiffs was a so-called “vortex” public figure.  Public figures are either “pervasive” or “vortex.”  A pervasive public figure is one who has achieved so much fame that there is no way he can claim any privacy, e.g., Frank Sinatra.  A vortex figure is one who broadly speaking is involved in the middle of a public controversy so that he is fair game for public commentary.

The Court in these two cases gave a very narrow reading of a vortex public figure.  He or she must be one who has “thrust” oneself into the middle of a public issue in order to obtain resolution of that issue.  In Proxmire despite the fact the plaintiff was the recipient of public funds, the Court per Burger, C.J., held that he “did not thrust himself or his views into public controversy to influence others . . . Hutchinson at no time assumed any role of public prominence in the broad question of concern about expenditures.”

In other words, the plaintiff was too “passive” to be a public figure.  In order to be one he would have to be like General Walker, the former Army General who in 1962 publicly proclaimed his opposition to the desegregation of the University of Mississippi and then went to the college campus where students and federal marshals were engaged in a confrontation which later turned into a riot.  Gen. Walker was held to be a vortex public figure in a 1967 case decided by the Court.

In Reader’s Digest, as well, the Court held the plaintiff was too passive to fit the vortex definition.  Writing for an 8-1 Court, Justice Rehnquist held that to be guilty of a “mere citation for contempt” was not sufficient to qualify.
  The voluntary act of disobeying the subpoena which attracted all the publicity in the first place was held not to be sufficient to meet the test .”. . . the undisputed facts do not justify the conclusion of the District Court and Court of Appeals that petitioner ‘voluntarily thrust’ or ‘injected’ himself into the forefront of the public controversy surrounding the investigation of Soviet espionage in the United States.”

Whether Myron Farber, the New York Times reporter who last summer decided to defy a questionable subpoena by a New Jersey Court, would continue to be a private figure is not clear, but the fact that there would even be question about Mr. Farber’s status – when he was on the front page of every paper in the country last summer – gives one some idea of the potential scope of the Court’s ruling.

It should be noted that since 1974 the Court has taken four public figure cases – Gertz,
 Firestone,
 Proxmire and Reader’s Digest – and in each case the press has lost and in each case the Court narrowed the definition of a public figure.

It seems to me the Court’s intent is clear.  The public figure definition is going to be made more narrow and narrow until it applies to very few cases indeed.  The cost of this approach also seems clear:  “political speech” – broadly speaking, discourse about public issues – is thus given less and less constitutional protection in the libel area.  One would have thought, for example, that a U.S. senator could almost say anything he or she wished about the award of public funds for research into clenching of teeth without being tied up in an “old fashioned” libel suit.

That is why it does not seem out of order to comment that it appears the Court went out of its way to take the cases as part of an overall effort to redress the balance of power between the press and the public which in the view of some – in particular, this Court – may have become unbalanced during the Warren years.  A similar comment does not seem totally out of order either that the Daily Mail case may have been taken and decided for the press the same day to appear to even up the score.
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