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PRESS LAW

By James C. Goodale*
Gannett:  Loopholes May Send Case
Way of Court’s Other Aberrations
It seems hard to believe that after centuries of public criminal proceedings in this country that the Supreme Court has held (in Gannett) they can be closed.
  Because such a result seems so counter to our normal expectation of judicial administration, the Gannett case may not have a long life expectancy.

While the opinion may not be overturned overnight, it would not surprise me that eventually it came to rest with other Supreme Court aberrations, such as outlawing the minimum wage,
 outlawing maximum working hours
 and overturning the New Deal Legislation of the 1930s.
  The question is how many loopholes the opinion has that might ultimately lead to its demise.

The answer is many.  In the first place it is a 5‑to‑4 opinion with a typically enigmatic opinion by Justice Powell to create the majority.  Secondly, there does not seem to be a majority for the proposition that trials as distinct from pre-trials can be closed.  Thirdly, there seem to be no votes for the proposition that the defendant alone can close down a hearing.  Finally, most of the court did not reach the First Amendment issue raised by the case.  Gannett holds that when the prosecutor and defendant consent and when there has been a hearing demonstrating a reasonable likelihood that access to a pre-trial hearing by the public will prejudice the fairness of the trial, then a criminal pre-trial hearing may be closed to the public.  Gannett began in upstate New York three years ago when a New York trial judge excluded the press and the public from a suppression hearing.  At issue at the hearing was the confession of two men to the murder of their boating companion while fishing on Lake Seneca.

The trial judge closed the court upon making a finding that access to the hearing would pose a “reasonable probability of prejudice to these defendants”.
  A transcript of the hearing was later made available to the press.

The Court of Appeals upheld this decision, noting that the First Amendment rights of the public and the Sixth Amendment rights of the defendant should be balanced.  This was achieved, the court pointed out, when there was a finding that press commentary “would threaten” the impaneling of a jury.

While the New York opinion proceeded from a premise that the First and Sixth Amendments should be balanced to solve the problem of public access to court proceedings, all but one member of the Supreme Court thought the problem was merely whether the Sixth Amendment gave the public and the press the right of access to a pre-trial hearing.

On this point four members of the Court (Justices Stewart, Stevens, Burger and Rehnquist) thought that it did not and four members of the Court (Justices Blackmun, Brennan, Marshall and White) thought that it did.

This tie was broken by Justice Powell who agreed with the majority that the Sixth Amendment gave no right of access but concluded that the First Amendment gave such a right — albeit a qualified one.  He decided, however, that the qualified test had been met and so in this case there should be no access.

Justice Stewart wrote the opinion for the majority and decided that the public trial guarantee of the Sixth Amendment was personal to the defendant, and so this guarantee did not extend to the public.  He conceded that there was a common law tradition of public trials for many centuries but concluded that tradition had not been incorporated in the Sixth Amendment.

While this right is personal to a defendant, Justice Stewart did not hold that the defendant alone could waive it. Justice Stewart’s opinion states that a defendant cannot compel a private trial and that there is an independent public interest in open criminal proceedings.  Therefore the defendant’s right to public trial can only be waived if the prosecutor, in his role as a representative of the public, consents.  Only then will the public interest be protected because “[t]he responsibility of the prosecutor as a representative of the public surely encompasses a duty to protect the societal interest in an open trial.”

Justice Stewart touches only briefly on the First Amendment issue which the New York Court of Appeals thought necessary for its decision.  Justice Stewart stated that assuming, arguendo, a First Amendment right of access exists under the circumstances, that right had been properly accommodated in this case.  This was because the trial court made a finding of “reasonable probability” of prejudice to the defendant and issued the transcript to the public following the hearing.

As noted, there were four votes for Justice Stewart’s point of view but two of the four, Justices Burger and Rehnquist, concurred separately.  Justice Burger pointed out that he joined Justice Stewart’s opinion because it covered a pre-trial hearing.  Justice Rehnquist said he would not even agree “arguendo” that there was a First Amendment right of access.

The dissent by Blackmun disagrees directly with Justice Stewart’s analysis and concludes the Sixth Amendment gives the public — and thus the press — the right to insist on a public trial.  Justice Blackmun reads the same constitutional history differently than Justice Stewart and concludes the common law right of a public trial was included in the Sixth Amendment.

This right, however, the dissenters agree is not an absolute one.  When a finding of “necessity” has been made in order to protect defendant’s rights, then the hearing can be closed.

The finding can be made only if (1) there is a substantial probability that irreparable damage to the defendant’s fair trial rights will result from the open hearing; (2) there is a substantial probability that alternatives such as change of venue, etc., will not protect the defendant; and (3) there is a substantial probability that the closure will be effective — i.e., there has been no prior publication of the prejudicial information.

Justice Powell finds the test adopted by the dissenters to be too burdensome and suggests that a more flexible balancing test, one in which First Amendment interests can be accommodated, could be appropriately adopted by the court.  Such an approach would be similar to the one taken by the Court of Appeals.

Yet Justice Powell’s test would seem to be easier to meet than the Court of Appeals’ which requires a finding that the open hearing “would threaten” the trial.
  Justice Powell’s standard is closer to a “reasonable likelihood” test, that is, if “the defendant is likely to be jeopardized by publicity” then the pre-trial hearing may be closed.
  He would also require in addition that the transcript be made available following the hearing and that the court consider reasonable alternatives to closing the courtroom.

Because Justice Powell’s opinion is essential for the majority in this case, it would appear that before any court closes down a pre-trial hearing that it meet Justice Powell’s test.  Otherwise, Justice Powell may well vote with the majority to reverse.  It would also seem essential that such a court obtain the consent of the defendant and the prosecutor in order to obtain the votes of Justices Stewart, Stevens, Burger and Rehnquist.

Thus, the holding of the case is that both requirements — consent and reasonable likelihood — be met before closing down pre-trial hearings.  If a court wished to avoid the necessity of consent, it could hold a hearing that met before closing down pre-trial hearings.  If a court wished to avoid the necessity of consent, it could hold a hearing that met the more stringent test of the minority (“substantial probability”).
  Such a hearing would then attract the vote of the four dissenters as well as Justice Powell’s.

It would seem clear that Justice Stewart’s reasoning applies to the closing of full trials as well as pre-trials.  But on this point Justice Stewart appears to have only three additional votes with him — Justices Stevens, Rehnquist and Powell.

Whether there is a First Amendment right of access to pre-trial proceedings is not clear.  The dissenters find no need to reach the First Amendment question and Justice Stewart (along with Justices Burger and Stevens) reserves it.  It may be that on the question of access to full trials one of the three would join the Blackmun four to find a majority for the Blackmun rule of necessity.

Under the rule of Gannett, therefore, in order to close full trials, consent would be required in order to obtain the vote of Justices Stewart, Rehnquist and Stevens.  A “Powell type” hearing (reasonable likelihood) presumably would be necessary to obtain a fourth vote (Justice Powell’s) but Justice Burger’s vote is in doubt because he limits his vote in the case to pre-trial hearings and not trials themselves.  The safest practice here for a court then would be to adopt a Blackmun type hearing (necessity) and hope for Justice Burger’s vote — better yet - not close down trials at all.

If the prosecutor refuses to consent to closing down a courtroom and if the defendant seeks to close it down, there would seem to be severe risk of reversal because (a) Justice Stewart says he is specifically against it; (b) Justices Stevens, Burger and Rehnquist joined in Justice Stewart’s opinion; and (c) the four dissenters say there is no such right.

Magic words frequently count for a lot in free speech/free press cases.  “Clear and present danger:”
 or “direct, immediate, and irreparable damage to our nation and its people”
 and the like are all short-hand versions of rules invoked by courts to protect, punish or restrain speech.

Apart from the four justices in the majority who see no right whatsoever under the Sixth Amendment for access to pre-trial proceedings, there are many formulae, or “magic words,” suggested for determining when access should be denied to criminal pre-trial hearings.

In order of difficulty a list of these tests would be as follows: (1) a substantial probability that (a) irreparable damage will result, (b) other alternatives will be ineffective and (c) closure will be effective (Justice Blackmun’s dissent);
 (2) a “reasonable probability” of prejudice (trial court in Gannett);
 (3) a finding that pre-trial publicity “would threaten” the trial (Court of Appeals in Gannett);
 (4) a finding that pre-trial publicity is “likely” to threaten a fair trial (Justice Powell’s test).

As noted above, Justice Powell would also require a finding that there are no alternate remedies available and that the transcript is made available.  Since Justice Powell held that his test had been met by the New York State courts, it is fair to say that it is roughly comparable to the articulation of those tests set forth in (2) and (3) above.

Most scholars who have studied the subject of access to judicial proceedings would concede that if the right exists it certainly is not an absolute one.
  Thus, it is not surprising that the majority of the court finds only a right of qualified access in this case (Justice Powell and the Blackmun four).

What is surprising is that four other members of the Court (Justices Stewart, Stevens, Burger and Rehnquist) believe there is no right anywhere in the Constitution for open pre-trial criminal hearings and that three of those four believe there is no such right for full trials.  While there is some solace in the Powell point of view, his test is a rather weak one and one which courts will be able to meet — as indeed the New York courts did in this case.

The result is that we have ended up with a rule which is in large part novel for this country — closed court proceedings.  Since, however, the rule is built on a rather shaky foundation, it does not seem to me it will be with us for a great period of time.
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