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PRESS LAW

By James C. Goodale*
Gannet Means What It Says; But Who Knows What It Says?

I once had a college friend who drove to the poet Robert Frost’s farm in Vermont for the express purpose of asking him what his famous poem “Mending Wall” meant.  “What does it mean, what does it mean, Mr. Frost,” he said impatiently upon locating the poet.  Frost replied, ending the interview abruptly: “It means what it says.”

I had always thought if I ever had the courage to ask a Supreme Court justice a similar question about an opaque opinion I would get the same response.  Not so in Gannett, where the Supreme Court held a pre-trial suppression hearing could be closed to the press and the public upon motion of the defendant, consent of the prosecutor and a finding that pre-trial publicity will deprive the defendant of a fair trial.

Four of the justices (Messrs. Burger, Blackmun, Powell, Stevens) in the case have now publicly disagreed as to what the case means — the first time most court observers can ever remember this happening.  Apparently the case does not mean what it says after all, but rather what the justices say it means, and they can’t agree.

Essentially the disagreement is over whether the case applies merely to pre-trial hearings or to trials themselves.  The case itself clearly holds pre-trial hearings can be closed and so the question is simply whether the holding can be limited to that set of facts or whether the holding can be extended to trials.

For those readers who can remember the first year of law school and the difficulty of stating the rule of a case, the debate among the four justices in a sense may seem somewhat amusing.  As Professor Kingsfield of “Paper Chase” might say to his students, “Mr. Jones, what does Gannett hold?”

The chief justice has twitted lower court judges who have closed full trial proceedings to the press and the public, saying they must have read the press reports about the case rather than the case itself.
  Justice Blackmun, who wrote the dissent in the case, has in turn publicly said the chief justice is wrong and that the case does apply to trials after all.
  Justice Powell has chimed in that it would be a little “premature” to conclude that all trials could be closed
 and Justice Stevens in a speech at the Arizona Law School seems to agree with Justice Blackmun.

Is it that difficult to figure out what a case holds?

Yes and no.  No and yes.  Gannett is a little like Bakke.  You have to add up the votes several different ways to figure out the rule of the case and even then you are not sure.  There is no question that the narrow issue presented to the court in the case is whether the public has a “right to insist upon access to a pre-trial judicial proceeding” as Justice Stewart phrased the question for the majority opinion.

And so, by all the usual rules of construction with which lawyers are familiar, all Gannett stands for is the narrow proposition that pre-trial proceedings can be closed.  The difficulty with this proposition is that there is only one justice who limits his vote and his reasoning to that narrow proposition, and that is the chief justice.

There is no question, then, that the chief justice is correct in saying his vote is only for closing pre-trial hearings, but what about the rest?  It may be recalled that Mr. Burger, who joined the Stewart opinion, was one four justices who did so.  The other three were Messrs. Stevens, Rehnquist and Powell.

It is clear where Justice Rehnquist stands: “The court today holds, without qualification, that ‘members of the public have no constitutional right under the Sixth and 14th Amendments to attend criminal trials’.”
  There would seem little hope, therefore, that Justice Rehnquist would find a trial any different than a pre-trial and would therefore not close it if the prosecutor and the defendant agreed to do so.

While Justice Stewart’s phrasing of the issue is very narrow — limited to pre-trials — his opinion makes no distinction between trials and pre-trials and mentions the word “trials” over 20 times.  Justice Stevens joins Justice Stewart’s opinion without comment.  There is nothing in his Arizona speech that leads me to believe this opinion — any more than Justice Stewart’s — can be limited to pre-trial proceedings.

The same applies to Justice Powell’s opinion which joins Justice Stewart’s opinion but which then proceeds to find a separate First Amendment justification for the court’s decision.

In a nutshell, all of the justices in the majority — except for the chief justice — seem to believe the issue to be addressed is whether court proceedings, not merely pre-trial proceedings, can be closed.  

In the dissent for the minority, Justice Blackmun points out the suppression hearing is a recent development in our jurisprudence.
  In the past it took place at the trial but the jury was excluded from the hearing.  Thus the question is not whether the trial or the pre-trial proceedings call be closed but rather what parts — hopefully a very limited few — can be closed.

There is no way of avoiding, then, that the reach of Gannett cannot be limited to pre-trial hearings.  After all this only makes sense.  Parts of trials have been “closed” to the public for centuries — conferences at the bench, testimony from confidential informants and the like.

The real issue is when and under what circumstances can parts of trials be closed.  And here the question is no different than the question in any other press case, assuming there is no absolute right to have access to every part of every trial.  The question is how does one articulate the exception to the absolute position that the public and the press should have access to all proceedings.

Such articulation is the essence of the law of freedom of expression.  “Clear and present danger” is one way to express an exception to the proposition that speech should be absolutely protected under all circumstances.  In the recent Progressive magazine case, the defendants correctly argued that its publication could not be restrained unless it could be shown publication “will surely result in direct, immediate and irreparable damage to our nation or its people.”
  This is another example of stating an exception to the absolute rule.

The difficulty with Gannett at this point is that while the reasoning of the case clearly reaches parts of trials as well as pre-trial hearings, it is not clear what articulation the court will adopt when it comes time to decide the question of how and when full courts can be closed.  In this sense, all of the justices who have spoken publicly on the case may be right — in the narrow sense — that there is no black letter rule in the case to govern court closings.  This does not mean, however, a rule cannot be spelled out from the opinions to govern full court closings in the future.

The votes in Gannett cluster in three groupings: (1) Stewart, Reinquist, Stevens (“the rule of three”); (2) Blackmun, Brennan, White and Marshall (the “rule of four”); and (3) Powell’s opinion.  Chief Justice Burger, as indicated, limits his opinion to pre-trial hearings.

In the first group, all that is required is the consent of the prosecutor and the defendant.  It is this opinion that is the most disturbing because of the cavalier way these justices treat court closings.  While parts of court proceedings have been closed as far as anyone can remember, they were rare, unique events.  There is nothing in the majority opinion to indicate there need be anything extraordinary about court closings.

And there is no way to avoid the fact the rule is novel.  In 200 years no one has ever suggested — so far as I know — that court proceedings may be closed to the public on such a basis.  It runs entirely counter to our tradition.

If the full court adopted the rule of three for trials as well as pre-trials, it would, in my view, be a disaster.  I do not believe it will.  In the first place, the court will have to defeat the “rule of four” (Justice Blackmun and his dissenters) — the second constellation of votes in Gannett.

Justice Blackmun’s four would not close a court unless (1) there is irreparable damage to the defendant’s fair trial rights, (2) alternate remedies such as change of venue cannot protect the defendant, and (3) closure will be effective, i.e., there have been no leaks.

Few courts could be closed under this rule.  In the first place, the rule is most fully applicable to pre-trial publicity and rarely could be applied to a full trial.  Secondly, the test is difficult to meet since it requires a “substantial probability that irreparable damage” will be done.

That leaves the vote four to three.  Is there a fifth vote?  The answer is yes — Justice Powell’s.  Presumably, he will close some part of “courtroom proceedings” (1) when a fair trial for the defendant is likely to be jeopardized and (2) reasonable alternatives have been exhausted.

As can be seen, Justice Powell’s test is similar to the “rule of four” except it is weaker.  He presumably would vote to affirm a court closing if the closing met the stronger rule of the Blackmun four since the stronger test would automatically encompass his own.  In the rare event the Blackmun four ever found that some small part of a trial could be closed — if only ever so briefly — Justice Powell is therefore a clear candidate to provide the fifth vote.

In addition to Justice Powell, two other justices might be counted on to vote in favor of the “rule of four” — thus making court closings rare events.  Justice Burger, who is the only justice to have taken himself out of the voting on the question of closing trials as distinct from pre-trials, might provide a sixth vote.  And perhaps Justice Stevens’ vote could be counted on too — since he (a) wrote no opinion in Gannett and (b) he has voted for access in the past.

Gannett clearly can be extended to parts of full trials.  It should not, however, be extended with any ease.  Full court closings should be met Gannett says, what it means, and maybe even what it holds.
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