National Law Journal
November 12, 1979
Page 24, Column 1

PRESS LAW

By James C. Goodale

Country Ready to Accept
Electronic Access to Courts

While the press is agog with the closing down of courtrooms to the press and the public (Gannett)
, it has hardly noticed that almost two thirds of the states are either considering or have already permitted TV in their courtrooms.  Just two weeks ago the New York Court of Appeals — New York’s highest court — said it would consider rules for TV in the courtroom following a successful one-day experiment of televised arguments.

Since New York is viewed by many as the communications capital of the world, favorable action by New York courts will have a major impact on this movement to open courts to television.  Most of this movement, by the way, has taken place in the last year.  Because developments in this area are moving so quickly, it is difficult to obtain an accurate count on the number of states either permitting or considering TV in the courtroom.  A recent report, however, by the New York Committee on Public Access to Records showed the following:

· 11 States permit trial and appellate coverage, 5 of them permanently, the rest on an experimental basis.

· 3 states permit trial coverage only — all 3 on an experimental basis.

· 7 states permit appellate coverage only, 3 permanently.

· 15 states including New York are considering proposals for appellate or trial proceedings.

That makes a total of 36 states, 25 of which have either taken or considered taking action within the last 12 months.  All of this is a rather extraordinary development — and most of it recent.  While it is true Colorado initiated televised trials and appellate coverage in 1956, it was not until three years ago that other states began to permit it.

It may be recalled that in 1965, TV in the courtroom received a near death knell in Estes v. State of Texas.
  Billy Sol Estes was convicted in 1962 for fraud after a much publicized trial.  There were at least 12 cameramen at his trial, which caused a great commotion.  The U.S. Supreme Court held that such a televised trial violated Mr. Estes’ due process rights, but specifically reserved a future case when there might be a change in technology which would make television less obtrusive.  Justice Clark said “[w]hen the advances in the arts (photography) permit reporting by printing press or by television without their present hazard to a fair trial, we will have another case.
  Justice Stewart’s dissent was even more specific:  “[I] would be wary of imposing any per se rule which, in the light of future technology, might serve to stifle or abridge true First Amendment rights …”

It is generally agreed that television techniques and technology have greatly changed since the 1950’s.  Minicameras and other techniques have permitted televising of public proceedings without disrupting them.  The House of Representatives, for example, is filmed daily and the film is “stored” in satellites for access by cable systems.  Recording of public proceedings can be made with normal wattage lights, although the quality of reproduction increases with some increase in lighting.

It is the changed circumstances of new technology that apparently has been persuasive to courts conducting TV experiments.  The New York Court of Appeals specifically found in its experiment that the televising of arguments in eight cases lasting more than six hours provided “no significant distractions.” The court stated
“It would...be fair to conclude from this limited experiment that television taping, as participated in by this court, imposed no significant impairment to the dignity of the Court or the judicial process.”
  This one-day experiment was arranged by the New York City Bar Association (and the group’s Communications Law Committee, of which this writer is chairman), the Ford Foundation and Channel 13, New York City’s educational television channel.  Channel 13 recorded all the arguments made before the court and then fed the film that day to the networks and independent stations to be used as they saw fit on evening newscasts.

Channel 13 is using the footage of these arguments to prepare a one-hour documentary on the appellate process.  It is also interviewing participants and litigants in order to explain how appeals are argued.  The commentator will be Professor Charles Nesson of the Harvard Law School who played a similar role in the ABC-TV program “The Shooting of Big Man: Anatomy of a Criminal Case,” last year’s television film which dissected the criminal trial process.  Since the Court of Appeals argument was recorded with equipment of the highest quality, the tape of the argument is unusually good and is believed will have a major impact on legal education.

The New York court will next appoint a committee to draft guidelines to form the basis for a formal policy permitting the regular use of television in the state courtrooms.  If television in New York does go forward, it will be a reversal of policy for the state.  Television in New York courts, and most other public proceedings as well, has been a dead letter since the 1950s when Governor Dewey signed into law a bill that forbade television of any witnesses’ testimony in any judicial and in most legislative proceedings.
  Appellate proceedings, which do not involve testimony from a witness, can be allowed by the chief judge of the court of appeals’ although concurrence by the full court is preferred.

In the early 1970s, New York’s Chief Judge Stanley Fuld appointed a committee of journalists and lawyers to determine whether as a matter of policy television should be permitted in the courts.  This committee was continued by incoming Chief Judge Charles Breitel.  The committee recommended experimental television but Judge Breitel rejected the recommendation.  And as late as January of this year, the New York State Bar Association voted against TV in the courtroom.

New York State’s experience in some respects parallels the American Bar Association’s.  That association, it may be recalled, adopted Canon 35 in 1937 following the Bruno Hauptman trial.  Canon 35 states that “… televising of court proceedings … distract[s] from the essential dignity of the proceedings …  and should not be permitted.”  In the summer of 1978 an ABA committee on Fair Trial and Free Press, chaired by Judge Alfred T. Goodwin of the 9th Circuit, recommended to the ABA House of Delegates that the canon be changed to permit television in the courtrooms.  The committee also made recommendations on fair trial, free press standards which were a major improvement from earlier standards.  The House of Delegates approved the new standard but rejected the recommendation for television.  Of course the ABA point of view does not control a particular state court since each state adopts its own code of ethics.  There is no question, however, that over the years, ABA Canon 35 has been influential in keeping television out of the courtrooms.  With the sudden wave of television experiments throughout the last year it would appear that influence may very well be at an end.

There has been no experimental television in the federal courts because Rule 35 of the Federal Rules of Criminal Procedure forbids “[t]he taking of photographs in the courtroom during the process of judicial proceedings or radio broadcasting of judicial proceedings from the courtroom should not be permitted by the court.”  This rule cannot be changed unless the Judicial Conference of the United States adopts the change.

Ironically, one of the cases televised in the New York Court’s experiment was a re-play of sorts of the famous Gannett case.
`  In that case the Supreme Court held that a preliminary hearing could be closed to the press and the public if the prosecutor and defendant agreed and there was a finding of prejudice to the defendant that could not be dealt with by alternate means — such as a change of venue, etc.

In the case televised a few weeks ago, a Westchester paper (owned in fact by the Gannett chain) had been excluded from a competency hearing of a man who had been accused of rape and sodomy of young Westchester girls.
  The case was briefed last summer on the theory the 6th Amendment permitted access to a preliminary hearing before the Supreme Court decided that it did not.  On oral argument, counsel decided to argue the case on the theory that the First Amendment gave the press a right to access to criminal proceedings, a question reserved in some part by the Supreme Court in Gannett.

The irony of having the Court of Appeals provide access to television cameras to decide a case in which a court has denied access to newspaper reporters was not lost on the observers of the televised argument.  Yet those who have followed the conflict between those who want more access to public information and those who wish to restrict the access should not be surprised at this ironical turn of events.

This conflict, of course, takes many forms.  For example, the federal Freedom of Information Act
 does not permit access to information held by the government that will violate the rights of privacy of individuals.  In New York State, the state’s Freedom of Information Law
 seemingly permits access to computerized arrest records, but the state criminal justice system will not release them because of the alleged privacy interests of those who have been arrested.

Indeed the question whether to have television in the courtrooms at all in a sense is merely another species of the conflict between access and privacy.  Thus it might be said there has been a general policy over the last 40 years not to permit electronic access to the courts in order to protect the rights and privacy of the accused.

This conflict has until recently been resolved without regard to the public’s interest in electronic access to court proceedings.  The courts in a sense have exercised an absolute right to exclude the electronic press from their activities.  In communications law, however, absolute positions have a habit of breaking down over a period of time.

There are many ways of cushioning the conflicting interests between access and “privacy of court proceedings.” For example, a limitation on the number of cameras permitted in a courtroom, their placement, etc., obviously would not violate the public interest in access.  Similarly if it is necessary to hold an in camera hearing as part of a court proceeding — as sometimes happens — it would be folly to maintain the electronic press should have access to such a proceeding when the public is excluded.

It appears that we may be on the threshold of a major nationwide breakthrough in working out the terms of electronic access to court proceedings.  It is not clear, of course, exactly how it will come out, but it does seem clear to this observer that the absolute ban on television in the courtroom which has been in place since television’s infancy is nearing an end.

Mr. Goodale is a lecturer of law at Yale Law School, chairman of the Special Committee on Communications Law of the Association of the Bar of the City of New York and is vice chairman and general counsel of the New York Times Company.
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