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The 1970s: Review Shows Reasons
For ‘Overreaction’ by the Press

Heavy criticism in recent months has been directed at the press for overreacting to Supreme Court decisions involving the press.

In a well publicized speech dedicating the S.I. Newhouse Law Center at Rutgers, Justice William Brennan said “the press has reacted as if its role as a public spokesman were being restricted and as a consequence it has on occasion overreacted.” The late Judge Harold Leventhal of the U.S. Circuit Court for the District of Columbia said last fall before the Associated Press Managing Editors Association, “[o]verscream may have a place for persons who wish to capture public notice.  Does it promote pubic attentiveness and respect?  It has a cost in credibility if long continued.  It has other costs to a free society.”

Finally, in a recent article in the Stanford Law Review, Professor Marc Franklin, an expert on communications law, said “the media assert any restriction upon their activity is disastrous, never comparing the extent of the restriction with the value of competing interests.  Absolute protection is justified without regard to whether the opposing interest is a person’s reputation, the right to a fair trial, or the right to privacy.”

These comments are indicative of those who believe the press has unfairly reacted to recent Supreme Court press decisions in large part because it [the press] believes its rights are absolutely protected and is insensitive to or does not recognize the rights of others.  Is this correct?

One point of departure is to look at what has happened to press rights over the last decade and to compare that to where the press was in 1970.

Open Court Proceedings.  For many centuries and certainly as late as 1970, the press and the public enjoyed an unquestioned tradition of ​ if not a right to ​ open court proceedings.  This is not to say that from time to time under extraordinary circumstances the courts were not closed, because indeed they were.  The circumstances were unique, however, such as where an undercover officer’s identity would be disclosed
 or where alleged national security information would be exposed.
  By and large, however, courts were open to the public so that the administration of justice could be publicly dispensed.

This tradition in part was questioned by the ABA In February 1968 when the House of Delegates approved the Reardon Report.  That report, written in response to the Warren Commissioner’s call for an examination of the pre-trial publicity in the Kennedy assassination, recommended that certain pre-trial hearings be closed,
 particularly those where the validity of a murder confession was being tested.  The press objected to these recommendations, and the remedy was largely unused until an upstate New York court excluded the press from a pre-trial hearing in 1978.  This ruling was upheld by the U.S. Supreme Court in Gannett Co. v. DePasquale
 which issued a broad ruling seemingly capable of being extended to full trials
 as well as criminal pretrials.

There are many difficult legal points in arguing court openness.  The First Amendment has never traditionally been interpreted to grant the right to know or the right of access to the public
 or to the press.
  The Sixth Amendment by its very terms speaks of a defendant’s rights and not the public’s right to a public proceeding.  Yet these difficulties would not seem insurmountable to finding a legal rationale for preserving the open court proceedings we have had for centuries.  Indeed, in Gannett four justices found the Sixth Amendment supported such a tradition.
  Accordingly, when faced with an apparent loss of this tradition. a strong reaction by the press and the public seems only appropriate.

Search Warrants.  At a conference held several years ago in Santa Barbara attended by major publishing executives, reporters and governmental officials, a suggestion by a local district attorney that if need be he would issue a search warrant against the press to obtain information for a criminal investigation was greeted with amusement.  The conferees believed the suggestions were made only to be provocative.
  They were not, it turned out, and several search warrants were issued to the press in the 1970s ​ the first ever, as far as I know.  If anyone had asked the press in the early ‘70s whether search warrants could be used to search a press newsroom the response would have been disbelief.  In the Pentagon Papers case, the government used a subpoena rather than a search warrant in an attempt to get the papers back (the court  did not enforce the subpoena).

In California, however, a search warrant was issued to The Standford Daily to obtain unpublished photographs of a demonstration at a local hospital.  Two lower federal courts held that the issuance of the warrant was improper
 but were reversed by the Supreme Court
 which held 5 to 3 (Justice Brennan took no part in the consideration or decision of the cases) that the press had no special immunity against the issuance of search warrants.

In this case, by the way, the press did not argue that the government was never entitled to information in its possession but only that it (the government) should subpoena the information first so that the press could have notice of the request for the information and have a chance to litigate the question.  In view of a “no search warrant tradition” for centuries, press reaction was justified.  After all, the position taken in the case was not unreasonable ​ if it had attracted two more votes the press would have won.

Reporters Privilege Cases.  As almost everyone knows, there have been many suits against the press during the last decade to obtain its unpublished material, i.e., sources, notes, drafts, and the like.  Until the 1970s cases involving subpoenas issued to the press for unpublished material were very rare.  Before that time, there were perhaps a dozen such cases,
 and in virtually all of these, reporters’ sources were sought.  With the advent of television, the increasing participation in our lives of the press, and the enormous liberality of the discovery process, lawyers began to subpoena the press to discover evidence even in cases where the press was merely a third party.

The Caldwell case
 which began in 1970 was an example of such a case.  Caldwell had written about potentially criminal activities engaged in by the Black Panthers and was subpoenaed to testify about that information before a grand jury.  The government sought not sources but other unpublished information.  Two companion cases from Massachusetts and Kentucky
 in which similar information was sought went with Caldwell to the Supreme Court.

The court rules in Branzburg v. Hayes
 that unpublished information could be obtained in a narrowly defined area.  The ruling sparked a deluge of subpoenas.  In the last 10 years there have been more than 100 reported Branzburg-like cases and probably an equal number of unreported cases, compared to only a dozen such cases in the 200 years before 1970.

More than 12 reporters went to jail during the decade for refusing to disclose sources or other unpublished information
 ​ a number unprecedented in our history.

Has the press overreacted in these cases?  First, it has never argued an absolute position in reporters’ privilege cases.  From the very outset of these cases, most notably in Caldwell, the press merely asked for a qualified privilege which could be divested if the subpoenaing party could show a compelling need for the information, a high degree of relevancy and that the information was available from no other source.  This was not an unreasonable position and attracted four votes on the Supreme Court and in some respects a fifth, that of Justice Lewis Powell.

In my experience, it is extremely rare that information in the hands of the press is essential for a case.  For many years, if not centuries, the way the system worked was that the interest of litigants and the press seldom collided.  Simply put: press information, except in the most egregious cases, was out of bounds to litigants.  This is the way it should be, in my view, and I think complaints by the press are justified until the status quo ante is returned.

Libel.  In 1971, the Supreme Court decided the case of Rosenbloom v. Metromedia Inc.
 which made libel cases against private individuals involved in public matters very difficult.  Earlier cases had reduced publishers’ liability in cases involving public officials (New York Times Co. v. Sullivan)
 and public figures (Walker v. Associated Press)
 in matters of public controversy.

In order to recover in these cases, plaintiffs had to prove that the defendant news organization has published the allegedly libelous material knowing that it was false or entertaining serious doubts that it was false.  This proof was virtually impossible and most libel cases ended in summary judgment for the publisher.  After Rosenbloom there was scant risk for libel for most news publications since most published matter either involved a public official, a public figure or an individual involved in a matter of public interest.

There is no question the court has reduced publishers’ protection since Rosenbloom.  In Gertz v. Robert Welch Inc.,
 it reversed Rosenbloom and held that the press does not have the benefits of the Sullivan rule in a case. brought by a private individual involved in the matter of public interest.  In Time Inc. v. Firestone,
 (1976).  Wolston v. Readers Digest,
 (1979) and Hutchinson v. Proxmire,
 (1979), the court limited the definition of a public figure so that there will be fewer plaintiffs who will have the burdens of Sullivan.  In addition, the court in Hutchinson in dicta questioned an expansive definition of who is a public official
 and whether summary judgment is appropriate in so called constitutional libel cases.

It is quite true that the press was the beneficiary in the first place of an expansive interpretation of the First Amendment in libel cases.  Sullivan, in 1963, for the first time applied the 1st Amendment to the law of libel and consequently federalized a large part of libel law.  Nonetheless, it is also true that over the last decade some of the freedom granted by the Warren Court has been taken away.  One can disagree, of course, whether the rules adopted in earlier Supreme Court decisions were appropriate, but there is no question in my view that the reduction of the protection earlier granted is part of a pattern over the last 10 years of reducing press freedom.

Prior Restraint.  Before 1970 prior restraint (an order not to print) against the press was unthinkable.  No federal court had granted one and state orders had uniformly been disobeyed.
  The order sought and granted in the Pentagon Papers case enjoining the New York Times from publishing the Pentagon Papers therefore came as an obvious shock to the press.

The Pentagon Papers case was a notable victory for the press, but it left many disturbing legacies.  Comments made by Justice Byron White in his opinion implied that criminal prosecution of the press could well be brought for publishing the Pentagon Papers under the terms of the Espionage Act.”
  Secondly, the mere fact that a federal court, and indeed even the Supreme Court, had granted a restraining order against the press in the Pentagon Papers case ​ albeit ever so brief ​ spawned a series of similar orders over the decade which upset a tradition of no prior restraints against the press.

The district court’s order last year in the Progressive Magazine case
 ​ finally withdrawn by the government ​ is one such example.  Others are the restraining orders granted against ex-CIA agents for publishing unclassified material but which nonetheless is allegedly damaging to national security.
 and the series of orders issued against the press preventing publication of information which allegedly would impair a defendant’s right to a fair trial.

The issuance of these orders over the last decade broke a tradition of many years where it was an accepted practice that there could be no prior restraints against the press.

In the Nebraska Press case
 the Supreme Court seemingly put an end to prior restraints in the fair-trial, free-press context.  The opinion is less than totally clear in this regard and there have been examples of restraints issued by lower courts since that time.  To be perfectly fair, it is quite true the Supreme Court has generally been protective of the press in the prior restraint area and in somewhat analogous cases such as prohibiting punishment for publishing information made private by statute
 and prohibiting forced access to the press.
  Yet it is hard to say the press is better off now than it was before the decade began when no prior restraint had ever been granted in a federal court.  Prior restraints have been granted against the press in some number over the last 10 years and unfortunately they continue to be granted.

It is hard to believe that there will ever be another decade like the 1970s for the sheer volume of press litigation.  And it is clear that this volume of litigation has not been followed by one press victory after another or that the press now has greater rights than when the decade began.  A reasonable case can be made that either consciously or unconsciously the courts have reacted to greater press influence in our society by constricting its rights.

Does this mean that the press has not overreacted?  In a lawyer’s sense, the press does overreact.  What passes as commentary about press cases is frequently inaccurate.  This is because most reporters are not lawyers and with deadline pressures it in sometimes impossible to convey a journalistic generalization about a legal technicality which will satisfy all lawyers.

By and large, however, I believe the press reaction as a generality has been accurate.  The bottom line of the decade is that the press now has fewer rights than when the decade began.

It does not follow, of course, that the press is perfect or that its reportage cannot be improved.  It would be much better if the press could report the important cases in a technically correct way.  It would also be much better if editors understood legal distinctions such as the differences between prior restraint and access or the lawyer-client and reporters’ privilege.  Such a better understanding would increase press believability when it comes time to defend its own rights.

There are many major efforts going on in this regard.  For example, the Ford Foundation over the last five years has spent over $1 million in trying to achieve this better understanding through a series of conferences between editors, lawyers and judges and the funding of a program for journalists at Yale Law School who are required to take a full year of law like any other first year law student.

All of this, however, does not change the bottom line.  While lawyers may be offended by the general and non-technical approach to the law taken by journalists, their reaction to the court’s decisions over the last decade has not been inappropriate in my view.

When the history of the 1970s is written I believe it will show that press conflict (Watergate, Pentagon Papers, Farber) was a major part of that history.  It will also show that the trend of court decisions during that same period of time was to curb the press in the exercise of rights it believed it had for years.  While some of the shouting by the press has missed the mark, generally the press has been correct to react as it has.
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