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Stranger Than Fiction: The Novel
That Gave Rise to Libel Damages

Some publishing lawyers believe that a California appellate court decision, Bindrim v. Mitchell,
 about a book called “Touching,” has jeopardized much of future fiction writing in this country.
  Last December, the U.S. Supreme Court refused to review the case and recently Doubleday, a defendant in the case, sued its author – also a defendant in Bindrim – for delivering to Doubleday a libelous book.

The case would seem to stand for the proposition that any time an individual is recognized and ridiculed in a work of fiction, such a person can sue the publisher and the author of the work for libel.  If this is so, then the case is clearly devastating for all writers of fiction.  The case, however, does have some unique and distinguishing facts.  The author of the book attended a nude encounter group in California run by Dr. Paul Bindrim, a Ph.D. in psychology.  The author, Gwen Davis Mitchell, had written a best-selling novel in 1969 and was about to write a novel about women of the leisure class.

Before allowing Mrs. Mitchell to register for the nude encounter group, Dr. Bindrim told the author that he would not permit her to attend the nude encounter session if she was going to write about it in a novel.  Mrs. Mitchell then entered into a contract, which stated that “the participant agrees that he [sic] will not take photographs, write articles, or in any manner disclose who has attended the workshop or what has transpired.”
  Two months later, Mrs. Mitchell went to one of Doubleday’s editors and entered into a contract to write a book, receiving a $150,000 advance.

She notified Doubleday that she had signed an agreement and that she was worried about the fact that she had “painted a devastating portrait of Bindrim.”
  The editor at Doubleday told her that she would have to be very careful that all characters were fictitious.  Mrs. Mitchell assured the editor that they were unrecognizable.

When the hardcover version of the work came out, the lawyer for Dr. Bindrim Wrote Doubleday and Mrs. Mitchell saying that the book was libelous. violated a “common law copyright,” violated a confidential relationship and invaded the right of privacy of the doctor.  A suit subsequently was brought for libel and breach of contract.  A California jury found that both the publisher and the author were liable in libel for compensatory and punitive damages for publication of the book and on appeal this judgment was upheld.  The cause of action for breach of contract was not upheld.

The California appellate court proceeded on the basis that the appropriate cause of action was one of libel.  Dr. Bindrim admitted that he was a public figure.  As a public figure, under New York Times Co. v. Sullivan,
 Dr. Bindrim had to prove that the publication was made with reckless disregard of the facts or knowledge that it was false.  Under a decision interpreting Sullivan, namely, St. Amant v. Thompson,
 a libel plaintiff must prove that publisher defendants entertained serious doubts about the truth of the publication before publication took place.

The California court held that there was no liability on behalf of Doubleday for publishing the original hardcover edition.  There was, however, liability with respect to its publication of the subsequent softcover or paperback edition of the book.  This was because that publication was made after Doubleday had been put on notice by a letter from the plaintiff’s lawyer that the book was libelous.  Mrs. Mitchell, the author, was found liable in libel for both the hardcover and softcover publications.  In addition, punitive damages were levied against Doubleday.

In analytical terms, the case presents something of a riddle.  Books of fiction are not ordinarily thought to be fertile territory for libel suits.  Libel penalizes false speech when it holds another person up to ridicule and contempt.  Recovery is permitted in public figure/official cases where it is also proved that the defendant entertained serious doubts about the publication or lied, and in private figure cases where the defendant has breached the appropriate standard of care.

While recovery is permitted for outright lies, very few cases are decided on that basis.  This is because the usual libel cases arise out of facts where the statements are alleged to be false – and they very well may be – but the speaker did not necessarily intend them to be.  Indeed, most libel cases are brought became what is alleged by the speaker as truth is perceived by the plaintiff as a lie.

In works of fiction, however, the reverse is true – “falsity” will not give rise to a cause of action unless it is perceived by a plaintiff as being truthful enough so that he or she can be recognized.  Accordingly, since the plaintiff in a case brought under a Bindrim theory need not be concerned with proof of falsity – the defendant in effect has already admitted it, by proclaiming his or her work to be fiction in the first place – the plaintiff’s life is made that much easier.  This being so, every roman a clef would appear to be fair game for a libel suit.  Yet historically, these cases have been rare.

More frequently, “fictionalization cases” are brought for violation of right of privacy.  Indeed, there is a specific branch of the right of privacy known as false light or fictionalization.
  Plaintiffs usually bring fictionalization cases when they cannot prove that a particular publication is libelous.

For example, in New York State, there is a case involving Warren Spahn, the 20-game winning pitcher of the 1950s, whose life story was fictionalized in a book to make him appear to be, among other things, a winner of the Bronze Star, which he was not.  In this case, the cause of action was sustained for fictionalizing Mr. Spahn’s life.  Spahn v. Julian Messner Inc.

More recently in Cantrell v. Forest City Publishing Co.,
 a Cleveland newspaper reporter made up an interview with a bereaved wife of a man who had died in a tragic bridge accident.  The U.S. Supreme Court held that the fictionalization of the interview provided a cause of action for the wife, who had been falsely portrayed in the interview.

It is not clear why Dr. Bindrim did not sue under a false light theory.  The fact that he did not, should not, however, provide any solace to the publishing community.  False light cases are generally easier to prove – though subject to the same constitutional limitations as libel cases.

Mrs. Mitchell had gone to some length in her book to camouflage the nude encounter group.  The group leader in question was described in the book as “a fat Santa Claus-type with long white hair, white sideburns, a cherubic rosy white face and rosy forearms.”
  In fact, Dr. Bindrim was clean shaven and had short hair.

The Plaintiff, however, was able to introduce part of a transcript he had taken of the nude encounter group that the author attended that showed that the dialogue in the novel was roughly comparable to a real conversation that took place.

At the real session, a minister was urged by Dr. Bindrim to bring his wife to the encounter group.  In the fictionalized version, the minister was also urged by the leader of the encounter group to bring his wife to a subsequent session, but was urged in explicit four-letter words with an unflattering reference to part of the anatomy of the minister’s wife.  It was the use of the words in the fictionalized version that Dr. Bindrim maintained held him up to contempt and ridicule.

At the trial, Dr. Bindrim introduced several witnesses –all of whom had participated in or observed one of the nude encounter groups –who testified that they could identify the cherubic Santa Claus figure as the plaintiff.  Further, the judge instructed the jury that if one person besides the author and Dr. Bindrim could identify the plaintiff as the cherubic figure, that was sufficient to make out a cause of action.

Unless there is a libel on the face of a publication, a plaintiff is generally required to prove special damages, which in most libel cases is very difficult.  Accordingly, if Dr. Bindrim had had to prove special damages, that might have been the end of the case.  Yet faced with a defense that a libel without reference to a name is not libel per se, courts throughout the country have nonetheless held that it is – as long as there is sufficient evidence to connect the libel up with the plaintiff, even though a name is not used.

The Supreme Court has, however, never ruled on a libel case exactly like Bindrim.  In fact, it has expressly reserved the question whether libel that is not libelous on its face is constitutionally protected, Time Inc., v. Hill.
  The closest is had come to dealing with the Bindrim question was in the Sullivan case.

In that case, the New York Times ran an ad that described certain lawless events in Montgomery, Ala., all of which were indirectly attributed to the Montgomery city government.  L.B. Sullivan, one of the city commissioners. though not named in the ad, sued.

Like Dr. Bindrim,  Mr. Sullivan produced several witnesses who testified that the material in the ad referred to Mr. Sullivan even though he was not specifically named.  They said that because Mr. Sullivan was a Montgomery commissioner, references in the ad to misdeeds by the Montgomery government automatically reflected on Mr. Sullivan’s character.  In his landmark opinion for the court, however, Justice William J. Brennan Jr. wrote that since “there was no other evidence to connect the statements with respondent, the evidence was constitutionally insufficient to support a finding that the statements referred to respondent [Sullivan],” and accordingly sent the case back for a new trial.

Is the evidence in Bindrim constitutionally sufficient to connect the statements in the book with Dr. Bindrim?  Are three witnesses enough?  Does this constitute “clear and convincing proof,” as Sullivan requires?  All of these were questions the Supreme Court could have answered had it taken the case.  In my view, the answers to those questions are “no” and had the court taken the case, it should have reversed the California appellate court.  In cases such as this, constitutional barriers should be erected to make recovery very difficult, and in this came they were not.

Any damages that flow from the publication of a book such as “Touching” are necessarily speculative.  If, in fact, novels are going to be encouraged, novelists must feel free to write without fear of libel suits by persons who maintain that they think they are represented in the novels.  Almost every good novel will evoke a response in someone somewhere who thinks that he has been depicted in the book or will remind the reader of someone he or she knew.  There is a strong argument that libel of this sort should be outlawed altogether, or at least require a showing of special damages, in order to promote the creative process.

In addition, one can question whether the mechanical application of the Sullivan standard to the facts of this case makes any sense.  As noted, the standard of liability for Sullivan cases is whether the writer-publisher “entertained serious doubts” or “knew the publication was false.” Anyone who writes fiction based on experience arguably meets that test and could be found liable.

Accordingly, perhaps an objective standard of recklessness would be more appropriate than a slavish application of the Sullivan standard to a set of facts it was never designed to cover.  In other words, the plaintiff would have to show that the author was extremely reckless in using living characters in a book.

Yet is fair to say that the facts that gave rise to this cause of action are not happy ones.  The fact is that the author in this case signed an agreement that she would not write a book based on what she had seen at the encounter group.  While the court holds that this contract cannot be binding on her, one cannot help but think that the violation of this agreement had some influence on the court’s opinion.  If, indeed, this analysis is correct, perhaps it would have been better for the court to find damages – if at all – on some other theory than libel.

But not that has found damages on a libel theory, it would be wise to horseshed authors of romans a clef carefully – unless there is a desire to test Bindrim again – or alternatively decide not to publish books that have been made the subject of restrictive agreements.
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