PRESS LAW
By James C. Goodale

Gannett Is Burned by Richmond’s
First Amendment ‘Sunshine Act’

This is the second of two articles addressing the meaning and impact of the Supreme Court’s recent decision in Richmond Newspapers Inc. v. Virginia.  The first article argued that a rule may be derived from the various opinions of the Richmond decision, namely, that a trial may be closed only when (1) there will be immediate and irreparable damage to the defendant’s fair trial rights, (2) there are no alternative methods to protect such rights and (3) the closure will be effective.

This article examines, in light of Richmond, the court’s decision last year on access to pretrial suppression hearings in Gannett Co. v. DePasquale, and also comments on some of the “fall-out” of Richmond on First Amendment law.

The right recognized in Richmond,25 to attend trials under the First Amendment, clearly applies to pretrials.  This to because there is no logical basis for distinguishing a First Amendment right of access to pretrials from trials and more importantly because a majority of the court in Richmond extended their opinion to all trial proceedings.  Justice White says the First Amendment right extends to “criminal proceedings,”26Justice Stevens speaks of “access to important information,”27 Justices Brennan and Marshall of “access to trial proceedings”28 and Justice Powell, in Gannett, of the “right of access to courtroom proceedings.”29
If the right of access under the First Amendment extends to pretrials as well as trials, is the quality of that right any greater under Richmond than under Gannett? Or to put it another way, does Richmond overrule Gannett?

In my view, Gannett is no longer viable and Richmond does effectively overrule it.

As argued in the first of these two articles,30 the rule of Gannett in a nutshell is that a pretrial hearing can be closed if Justice Powell’s likelihood test is met.  After Richmond, that test will not be enough.

The reason for this statement lies in an analysis of Justices Stewart’s and Stevens’ votes in Richmond.  A reasonable point of view is that they will require more than “likelihood.” We know that the “Blackmun Four” (the four dissenters in Gannett — Justices Blackmun, White, Marshall and Brennan) favor “inescapable necessity” and so any vote for a test greater than “likelihood” will overrule Gannett, since such a vote will be added to the Blackmun Four to form a majority.

Justice Stewart is somewhat opaque in Richmond on what he thinks about the application of the First Amendment to pretrial hearings after Richmond: “Whatever the ultimate answer to that question may be with respect to pretrial suppression hearings in criminal cases, the First and 14th Amendments clearly give the press and the public the right of access to trials themselves, civil as well as criminal.31  He was, however, rather more clear on the subject in Gannett.

There, he assumed “arguendo” that if the First Amendment applied in access cases, the defendant would be required to show a “reasonable probability” of prejudice before a hearing could be closed.32  There in some intellectual distance between “likelihood” and “probability.” Accordingly, it seems inconceivable that after having said in Gannett that “reasonable probability” is an appropriate standard, Justice Stewart would join Justice Poswell’s likelihood test in a later case - particularly when he has seemingly reopened the question in Richmond.33
This same reasoning applies to Justice Stevens, who, it should be pointed out, joined Justice Stewart’s “arguendo” opinion on the First Amendment in Gannett.  As noted at the outset, Justice Stevens has characterized Richmond as a watershed case because of its glorification of First Amendment rights.  Accordingly, after (1) indicating reasonable probability was an appropriate test under the First Amendment in Gannett and (2) glorifying that amendment in a separate opinion in Richmond, he will not be joining a likelihood test.

The bottom line, then, is that there are six votes (the Blackmun Four plus Justices Stevens and Stewart) for a test greater than “likelihood of prejudice” for pretrial hearings under the First Amendment.  Since Gannett holds that likelihood of prejudice to the defendant is the appropriate test, it has been overruled.

While Richmond will have particular significance for court proceedings in a fair trial-free press context, the overall significance of the case is far broader than that.  It is the first time in history that the court has found the “right to know” in the Constitution.  As noted by Justice Stevens, “[U]ntil today the court has accorded virtually absolute protection to the dissemination of in. formation or ideas, but never before has it squarely held that the acquisition of newsworthy matter is entitled to any constitutional protection whatsoever.”34  While the press and the public have always maintained there was a “right to know,” there was no basis for such a right in previous cases decided under the Constitution.

Indeed, if there had been such a right. there would be no need for a Freedom of Information Act.  In fact, after the Richmond case, there may at some point in time be no need for such an act, or sunshine act of any kind but more of that later.

Richmond also laid to rest, in some part, a scholarly debate as to whether the First Amendment protected just the right to speak and not the right to know.35  Justice Stewart had given a famous speech at Yale in which he extolled the virtues of expression and speech but concluded that the Constitution was not a Freedom of Information Act.36
The holding in Richmond as to the right to know is seemingly limited by Chief Justice Burger to giving the public and press access to those court proceedings that have historically always been public - such as trials.37  Justice Brennan goes to some length to say that this new right “must be invoked with discrimination and temperance” because the stretch of this protection is theoretically endless.38
But once the horse is out of the barn it is too late to close the door.  And it will only be a matter of time - admittedly, it may take decades - before the First Amendment will be looked at as a Freedom of Information Act.  It seems fairly certain that sooner or later Freedom of Information Act suits will be brought with a First Amendment “count” added; that police blotters and arrest records made private under privacy acts will become available to the press and the public under the First Amendment; and that sunshine cases will be brought under the amendment.  The prison access cases that the press lost39 will ultimately be reversed as well.

Perhaps even the much-criticized Branzburg decision40 which affirmed contempt citations of reporters for refusing to disclose sources and unpublished information, also will be reversed.  If there is a right to gather information, it surely would apply to the press with some particularity.  The press can’t gather information without the ability to protect sources.

In the courts opinion, Justice Burger gives the press a special role - to serve as “surrogates” in the exercise of the public’s right to know.41  He recognized that the public relies on the press to bring it news since as a practical matter the public cannot do this for itself.

Thus, at least to this extent, the press is special.42  One of the ironies of Richmond is that it seems to have resulted in a slight adjustment in the First Amendment positions of Justices Burger and Stewart, who in a sense had been protagonists on questions of the press.  Justice Stewart had argued persuasively in his Yale speech that the press clause of the Constitution has special meaning - in short, it gave the press rights different from those given the public - but he maintained at the same time that the press did not have a right of access anymore than the public did.43   Justice Burger, however, was adamant in his belief that the press had no special rights and in Bellotti went out of his way to excoriate Justice Stewart on this point.44
In Richmond, the chief justice ends up conceding at least insofar as the press must serve as surrogates with regard to the public’s right to know, that, indeed, it has a special status that might give rise to special rights.  Justice Stewart turns around and says, at least insofar as access to court proceedings is concerned, that the press and the public do have a right of access under the First Amendment after all.

Conclusion.  Richmond is indeed a landmark opinion.  Apart from resolving in some sense the question of when there can be access to court proceedings, it has created a new constitutional right.  It is safe to say the case will be cited for decades, maybe even centuries, to come.
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