AT&T and IBM: Do U.S. Actions Compute?

The Settlement and Dismissal
By Stephen M. Axinn and Neal B. Stoll

Up to now, one needed no omniscience to discern the direction of the government’s antitrust enforcement policies during the first year of the Reagan Administration.  The FTC’s dismissal of its cases against eight major oil companies
 and the anticipated dismissal of its case against the three major cereal producers
 marked an obvious withdrawal from frontier Sherman Act approaches in complex settings.  The Antitrust Division’s dismissal of its case against Mack Trucks
 signaled the Division’s withdrawal from enforcement in the area of vertical price-fixing.  The FTC’S puzzling and highly controversial handling of the proposed acquisition of Marathon Oil by Mobil (i.e., simultaneously filing a complaint and voluntarily suggesting to Mobil how best to secure control of Marathon without violating the law), and the Division’s treatment of the proposed Mobil-Conoco acquisition, manifested both agencies’ reluctance to participate in politically sensitive takeover fights.

The Antitrust Division has up to now mainly satisfied its antitrust enforcement obligations by continuing to indict road paving contractors for bid rigging,
 threatening a Section 7 action against the proposed Schlitz-Heilman combination,
 and, in the only Section 7 case brought by the Division under the direction of Assistant Attorney General William F. Baxter, suing two cigar manufacturers that sought to merge in a transaction valued at $14.5 million.

However, on Friday, Jan. 8, the Antitrust Division took steps of semi-historic proportions in settling its seven-year-old case against AT&T
 and voluntarily dismissing its thirteen-year-old case against IBM.
  These actions go far beyond the Administration’s previous apparent indifference to antitrust and raise significant questions with respect to the remaining stature of antitrust enforcement in the United States.  Given the importance of the antitrust laws to our economy as well as to both short- and long-term decision-making by corporations and their counsel, it is important to place the government’s actions in perspective.

It is, of course, true that one can never know exactly why a party settles a case, or why a plaintiff voluntarily consents to dismissal without obtaining any relief.  Surely, in cases as complex as AT&T and IBM, since we have not mastered the record and the intricacies of the case, it is inappropriate for us to sit in judgment of those who claim to have done so and have the responsibility for conducting the cases.  Yet, because the government’s actions in the IBM and AT&T cases raise issues that go to the heart of antitrust enforcement policy, the disposition of the cases should have been done in such a manner that all unnecessary questions as to the reasons for, or the wisdom of, the government’s actions are laid to rest.  If these cases are to be interred, it is only fair to the public that it be invited to the funeral and hear the eulogy.

The government seems not to have touched all the procedural bases in the AT&T case, or any of them in the IBM matter.  In both cases, the parties elected to resort to devices which avoid the procedures of the Tunney Act.
  As a result, we are left with nagging questions concerning the merits of the settlements, not to mention the public interest issues raised by the settlements, the impact of the new administration’s policy on cases brought and prosecuted by prior administrations, the proper function of government antitrust enforcement, and the ability of the government to litigate the “big case.”

The IBM Dismissal

Apparently, the government chose to dismiss the IBM case voluntarily for at least four reasons.  First, Assistant Attorney General Baxter reviewed the government’s evidence and found it to be “flimsy”
  Second, the government was spending a considerable sum of money (according to Mr. Baxter, $1 million to $2 million per year
 prosecuting the case, and even if it had won in the district court, it probably would have faced years of appeal and the possibility of reversal.  Third, the nature of the computer industry changed dramatically since the case began – competitors, both foreign and domestic, have been making inroads into IBM’s monopoly, and the industry has been providing higher quality products at lower cost - such that Mr. Baxter admitted he would have been unable to fashion precompetitive relief had the government prevailed.  Finally, the settlement of the AT&T case will allow that company to compete with IBM in data processing and other computer related fields.

In light of the posture of the IBM case and the impact of the government’s conduct on future antitrust enforcement actions, it seems necessary to question whether these reasons support a voluntary nonsuit.  Perhaps Mr. Baxter’s actions would have been understandable at an earlier stage of the proceedings.  However, both sides finished presenting their evidence on June I last year, and only proposed findings of fact and post-trial arguments and briefs were left before Judge Edelstein was to issue an opinion.
  Thus, after almost all of the expenses had been incurred, Mr. Baxter acted as both prosecutor and judge; in six months, he reviewed the evidence and over the objection of at least several members of the professional staff involved, disposed of the case.  With only a relatively small investment of additional time and manpower necessary to participate in the remaining post-trial proceedings, the case would have been submitted to the Court.  If Judge Edelstein found against the government, the Administration could then have done just what Mr. Baxter chose to do, but the public would at least have had the benefit of judicial review.  However, if Judge Edelstein found against IBM that opinion could well have formed the basis for obtaining at least some procompetitive relief.  The inference seems unmistakable; the government appears afraid it might have won!

To be sure, each administration must ultimately decide for itself whether to pursue the programs and policies of preceding administrations.  Nevertheless, the considerable time and money already invested in the IBM lawsuit should have created a strong presumption of its validity.  Mr. Baxter was certainly entitled to reach a principled conclusion that the litigation had become counterproductive.  However, to drop a lawsuit brought and prosecuted by prior administrations raises the possibility that the best defense against a government antitrust suit is delay and political good fortune.

The argument that change in the competitive make-up of the computer industry justified dropping the IBM case is one as to which people who are both reasonable and well informed may and will differ.  Yet, even if true, the argument tends to reinforce the beneficial aspects to a defendant of delay.  It also suggests that the government will condone antitrust violations, and let bygones be bygones, if the industry in which a defendant competes shows signs of overcoming the effect of the violations by becoming more competitive or otherwise changing.

Issues Demanded Hearing

Again, we do not suggest that IBM was in fact liable for antitrust violations or that it was an improper exercise of prosecutorial discretion for the Administration to conclude that the game was no longer worth the candle.  Our thesis is that a decent respect for the importance of the issues, the major commitments involved and the procedures envisioned by Congress would seem to have dictated a settlement process whereby the Court would have held a hearing at which other views could be aired and considered.

Of great significance to the public is the fact that the Tunney Act procedures were congressionally mandated (in the wake of Watergate) to protect the public interest when the government proposes to settle a case.  Under the Tunney Act, the court may not enter a proposed settlement until at least sixty days after it is filed with the court and published in the Federal Register.
  During those sixty days, among other things, any interested person can submit written comments addressing the settlement proposal.
  The government must submit a competitive impact statement regarding the proposal
 and the defendant must submit affidavits concerning its lobbying efforts with the government regarding the proposal.
  The judge must then consider the “public interest” before entering a settlement decree.
  All these procedures are sidestepped when the government, as in IBM, voluntarily dismisses a case.  No provision is made for written comments to be filed with the court, no lobbying affidavits nor competitive impact statement needs to be submitted, and the judge has no opportunity to review the dismissal.  Assuming Mr. Baxter was correct in his estimate of the lack of merit in the case, he has done himself, IBM and the rest of us a disservice by appearing to be unwilling to permit the safeguards and scrutiny provided by the law to be accomplished in this way.
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The AT&T Settlement

One would have to be a fortune teller to claim to know whether or not the effect of the restructuring of the telephone and telecommunications industry which the AT&T settlement will produce will be procompetitive.  The major aspect of the settlement provides that AT&T must divest itself of its wholly owned operating subsidiaries (i.e., the local telephone companies),
 which apparently are AT&T’s least profitable operations.
  The local companies will remain regulated and must purchase equipment from, and provide access to, AT&T and its competitors on a nondiscriminatory basis.

Besides becoming free to enter computer-related and other fields (which it so desperately desired), AT&T will retain control of Western Electric (which sells equipment to the local telephone companies and telephone products, such as phones, to customers).  Long Lines (which will be able to provide inter-city, in addition to long distance, telephone service) and Bell Laboratories (AT&T’s research and development arm).  In addition, AT&T will no longer have to share its patented technology with others.
  AT&T starts with a tremendous advantage in a number of these fields over would-be competitors.  We see the settlement as embodying the hope that these structural changes will be the key to unleashing free market capital into these previously monopolized markets.  This settlement will, we think, serve as an interesting crucible in which to test some of the theses of the so-called “free-market” or “Chicago” school theorists as to the viability of total dependence on profit incentives to overcome size and other barriers.  Obviously, the country hopes they are right and we join in that wish.

Stimulus for Settlement

One apparent stimulus for the settlement was Judge Greene’s opinion rejecting AT&T’s motion to dismiss after the government finished presenting its case.
  In that opinion, issued in September 1981, Judge Greene found that the government had proven that it was entitled prima facie to relief.  The government satisfied Judge Greene that AT&T had exploited its control over the local telephone companies so that they discriminated in favor of Western Electric and AT&T Long Lines to the exclusion of their product, equipment and long distance competitors.

At least on its face, the settlement creates a new industry structure that should be less conducive to the acts that Judge Greene found anticompetitive.  Since AT&T must divest itself of the local telephone companies and since these companies must provide equal access to all entities, Judge Greene’s objections appear to be met.

However, AT&T presently enjoys 97 percent of the long distance market
 and 65 percent of the telephone products and equipment market,
 and, due to the settlement, will ultimately enjoy the ability unilaterally to exploit the patented technology obtained by Bell Laboratories.  Given such a head start over its long distance and products and equipment competitors, it can be argued that the competitive race envisioned by the restructuring will not necessarily go to the swift.  As to these questions, only time will tell.

But, here too, the government and AT&T seem to have resorted to a device to avoid scrutiny of their actions.  The government and AT&T euphemistically viewed this settlement as not being a resolution of the trial which had been underway before Judge Greene for nearly a year and had only two weeks to go.  Instead, they declared it to be a “modification” of the 1956 Consent decree with Western Electric as to which Judge Biunno in Newark has jurisdiction.  Judge Biunno, although unfamiliar with the proceedings and issues with which Judge Greene was dealing, approved the settlement, but late Tuesday Judge Greene stayed the settlement and asserted control over the matter.  Thus as of this writing, it appears that, like it or not, the government and AT&T are forced to comply with the Tunney Act here.

We feel that this is no way for the government to conduct the public’s antitrust business.  It should show greater respect for the laws it is sworn to uphold.

Conclusion

One is left with the strong belief that the unarticulated premise underlying the IBM dismissal and AT&T settlement is the sense that antitrust is not the proper vehicle to use in order to resolve the huge, highly complex and often intractable issues raised in these cases.  IBM and AT&T, like the shared monopoly oil and cereal cases, raise issues about how (or whether) the industrial system should be harnessed.  Antitrust seems to be viewed as having become too technical - too narrow in its vision - to be able to grapple with such questions.  If so, we are left with a major vacuum in society, because no other mechanism has yet to emerge that resolves these questions effectively.

This nation is still staging the centuries-old battle of the advocates of laissez-faire versus the advocates of the ordered economic society.  However, Congress appears unable at present to referee the fight, and the Administration will not let the judiciary into the ring.  Given these circumstances, clarification of the government’s antitrust policy, and articulation of the rationale underlying its actions in IBM  and AT&T, are not only desirable, but necessary.  “Sheer serendipity” in antitrust enforcement is not sufficient.
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Effect of AT&T on Publishers

By James C. Goodale

Unless the American Telephone and Telegraph Company consent decree is modified by Congress, AT&T will be free to be a giant electronic publisher, a result which American newspaper publishers have fought in Congress over the past several years.

Under a 1980 FCC ruling called “Computer II,” AT&T was permitted to organize a separate subsidiary (Baby Bell) to originate advertising (e.g. Yellow Pages) and editorial material and deliver them through phone lines to be displayed on television sets throughout the country.

Computer II has been held in abeyance for the last year while Congress has attempted to work out the new shape of AT&T.

Essentially the argument made to Congress by newspaper publishers, was that AT&T as a monopoly was in an unfair position to be an electronic publisher – as effectively permitted under Computer II – since it could use its monopoly position to cross-subsidize new ventures such as electronic publishing.  In addition, AT&T had guaranteed access to virtually all the homes in America through its telephone subsidiaries.  If permitted, it could easily pump advertising into every television set in America.

Congress has in the past been responsive to these fears and legislation, either introduced or passed in part by Congress, has addressed these problems by placing heavy restrictions on AT&T itself or separate Baby Bell subsidiaries with respect to their ability to engage in electronic publishing.  For example, a bill introduced last December by Congressman Tim Wirth and supported by the American Newspaper Publishers Association (ANPA) would not permit AT&T to originate any news or advertising, and would permit AT&T to own only 80 percent at most of a series of separate subsidiaries each limited to providing one specific information service.

It was the Wirth bill, according to Chairman Brown of AT&T, that led him to make up his mind to spin off AT&T’s operating companies to get rid of the “cross-subsidization argument” once and for all

The question before Congress and the ANPA is whether with the consent decree AT&T has done this.  Under the decree AT&T itself is free to originate editorial and advertising material.  It also retains its long distance service (long lines), an undisputed monopoly with 90 percent plus share of market.  AT&T, therefore, will continue to be able to cross-subsidize its new publishing ventures with the monopoly profit guaranteed from its long lines.  Its operating companies – when spun off – will be barred from originating electronic publishing but will be free to carry editorial matter and electronic advertising (e.g. Yellow Pages) delivered to them by the new AT&T pursuant to contract.

Is there any difference? Will an equity relationship between AT&T and its subsidiaries be traded merely for a contractual one, thus permitting AT&T to be the New York Times or Time-Life of the future?

Over the next year, Congress will do battle with AT&T over this issue, as well as with others such as consumer groups, fighting the inevitable increase in local phone rates.  Clearly, Congress will attempt to enact legislation to deal with the consent decree.  In the real world, what the consent decree constitutes is a first draft of such legislation.  What is unique about it, is that this “legislation” has the co-sponsorship of AT&T, one of the world’s largest companies, and the Reagan administration – formidable opponents for those drafting the next version.
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