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Did Lawyers, Judges Play A Cruel Trick on the Press?

Courts’ Enforcement of ‘Voluntary’ Guidelines Provokes Bench-Bar-Press Confrontation; Has a Moral Pledge to the Media Been Broken?

By James C. Goodale

A major bench-bar-press controversy is about to erupt over the use by judges of voluntary guidelines for criminal reportage, known throughout the 30 states where they are in effect as “Bench-Bar-Press Guidelines.”

Recently two major appellate courts, the 9th U.S. Circuit Court of Appeals in Sacramento Bee v. U.S. District Court, 656 F.2d 477 (1981), and the Supreme Court of Washington in Federated Publications Inc. v. Swedberg, 96 Wash.2d 13, 633 P.2d 74 (1981) (en banc), have held these guidelines or comparable measures can be used to gag the news media.  And it appears the U.S. Supreme Court is about to join the fray since it will soon be considering amendments to the Federal Rules of Criminal Procedure that effectively approve the actions by the 9th Circuit and Washington state court.

Fair trial-free press guidelines were initially proposed to the press by the American Bar Association in the late 1960s following the issuance of the so-called Reardon Report, a report prepared by a committee of the ABA and chaired by a justice of the Massachusetts Supreme Judicial Court and designed to deal with the problems, as that committee saw them, of the coverage by the press of the Kennedy assassination.
  The recommendations of that committee, of which guidelines were only one, were generally greeted by scorn by the press and, in fact, the American Newspaper Publishers Association prepared its own report attacking each of the Reardon committee’s recommendations.
  Many publishers and broadcasters did, however, join local fair trial-free press conferences organized in large part by the ABA and state bar associations, and theme conferences in turn adopted guidelines for criminal coverage.

For example, the New York State conference, organized in 1969 counts as its members the New York Times, the Associated Press, the New York Post and other major media groups in the state.
  Its guidelines caution against the reportage of the past criminal records of the accused, confessions by the accused and the like.
  The reason the press joined these conferences after criticizing the reardon report was that it viewed the guidelines as harmless, precatory and not binding — in short, as guides rather than rules.

This benign view received a serious jolt when in 1975 a Nebraska judge issued an unconstitutional order not to print the details of a crime reported in open court unless the reportage followed the Nebraska fair trial-free press guidelines.  This order was fought all the way to the U.S. Supreme Court, which held the order unconstitutional in a famous press case, Nebraska Press Association v. Stuart, 427 U.S. 539 (1976).  Justice William J. Brennan Jr., in a separate concurring opinion, while pointing out the guidelines were improperly used, expressed his hope that fair trial-free press conferences would continue as a way of sensitizing the bar, bench and the press to the issues involved.

Whether these guidelines can survive Swedberg and Sacramento Bee and the amendments to the FRCP is, however, highly doubtful.

In Swedberg, a case related to the notorious Hillside strangler case — a Washington state trial judge closed a preliminary hearing to the press unless its members agreed in writing to be bound by the Washington State press-bar guidelines.  Several members of the press refused to sign the agreements proposed by the judge and sued to declare his action unconstitutional.

Since and order not to print — also coupled with similar guidelines — was held unconstitutional in Nebraska Press, Swedberg, appears to be an open-and-shut case.  The Washington Supreme Court, however, held it was not.  That court pointed out that while the reporters signed the agreements to report only in the manner permitted by the press-bar guidelines, the court identified no sanctions for failure to abide by the guidelines.  All the lower court meant to achieve with the execution of the agreements, the state supreme court pointed out, was to suggest how the reportage might take place.

Needless to say, this new device of “suggesting” to Washington reporters how they “might” report the news hardly struck a sympathetic chord with these reporters or their publishers.  Quite properly they asked what would happen if they attended the criminal hearing and then did not follow the guidelines.  Would they be held in contempt?  Would they be permitted to attend the next “partially closed” hearing?  According to local lawyers familiar with the case, Washington trial courts are intrigued with this device and the phone is ringing off the hook at the local state press association with requests by publishers and their lawyers as to how to deal with this perverse use of guidelines to which the press association agreed many years ago.

It is not unfair to say that the use of these guidelines in such a bizarre fashion was hardly anticipated by their draftsmen in the 30 states where they exist.  Clearly the reasoning of the Washington Supreme Court is wrong in this case and must be reversed.

The landmark decision by the U.S. Supreme Court in Richmond Newspapers v. Commonwealth of Virginia, 448 U.S. 555 (1980), made clear that there is a First Amendment right of access to courts in this country.  When there is such a right of access, it cannot be conditioned by imposing a restriction on the right to print or publish what in learned there.

An argument can be made that if the press has no right to attend a court hearing (under the Supreme Court decisions, there are very limited exceptions to when the press and the public can attend hearings), then the court may impose any condition it wishes, including adherence to fair trial-free press guidelines.

Surely, however, this argument, can be seen for what it is: A cruel lawyers’ trick played on the press.  In the first place, the press hesitantly agreed to fair trial-free press guidelines on the premise they would never be used to compel what the press reports.  These guidelines were not the idea of the press; they were proposed by practicing lawyers and judges as a way of inhibiting sensational press coverage of crimes.  The press agreed to them only on the premise they would not be binding.  As soon as such guidelines are used as a condition for anything, this moral pledge between the press, bench and the bar is broken.

Second, this approach is an invitation to judges to find there is no right of access in borderline cases, in order to permit limited coverage under the guidelines.  As noted above, there are extremely limited exceptions to the right of the public and press to attend court proceedings, since the right of the press is a qualified right and not an absolute one.  By approving this approach in Swedberg, however, the Washington Supreme Court invites conditional closure on behalf of lower courts so that the exception becomes the rule.

If Swedberg weren’t bad enough, the 9th Circuit has gone right down the same path.  In a murder case in Sacramento, Calif., a local trial judge excluded the press from a criminal trial but admitted the public.  The Sacramento Bee appealed this discriminatory exclusion of the press.  Yet, the appeals court not only affirmed the lower court but also suggested that such court should have obtained an agreement from the newspaper not to publish the information that it obtained from the court proceedings.

“An easy solution would have been to acknowledge that immediate publication was unnecessary and that the Bee would await developments in the trial until the material withheld from the jury might be printed without prejudice to any defendant and without inconveniencing the jury,” the court stated.

It is clear that such a suggestion is an effective prior restraint and is directly analogous to Swedberg.  Taken together, the rule of Swedberg and Sacramento Bee is that the press is allowed to attend certain court proceedings but can publish accounts of those proceedings only if (1) such publication conforms with the fair trial-free press guidelines or (2) such publication takes place after the trial.  Since prior restraints of this sort were declared unconstitutional by the U.S. Supreme Court in Nebraska Press as well as in the Pentagon Papers case, it would seem elementary that this rule is unconstitutional.

But lo and behold, the Supreme Court is currently engaged in a process of rule-making that very well may approve — by the back door, as it were — the actions of the Swedberg and Sacramento Bee courts.  The court is responsible in a very real sense for the adoption and amendment of the Federal Rules of Criminal Procedure.  After hearing recommendations from a conference of top federal judges (the Judicial Conference), it amends or adopts new procedural rules that become law unless the Congress acts within a 60-day period before such amendment or adoption becomes effective.

A subcommittee of this judicial conference, the Advisory Committee on Criminal Rules, has issued suggested amendments to the FRCP that permit federal judges under certain circumstances to invite the press to attend otherwise-closed hearings on the condition that members of the press do not report what they hear until the court allows them.  If there are leaks or other forms of reportage, the reporter’s present under the rules can be held in contempt and sent to jail.

If this were not bad enough, the rules go on to suggest that criminal courts “seek the voluntary cooperation of the news media by delaying dissemination of potentially prejudicial information by means of public communication.”
  This is precisely what was suggested by the 9th Circuit in Sacramento Bee.  The rules state in the next sentence “the use of voluntary fair trial-free press agreements is already a practice in many jurisdictions, and the trend should be encouraged.”
  Needless to say, Washington reporters would hardly favor such encouragement since these guidelines were used in the context of Swedberg as a condition not to print — an unconstitutional prior restraint.

Thus, if the Supreme Court adopts these suggested rules, it would effectively adopt the rule of Swedberg and Sacramento Bee.  There may be some reason to hope that the court will not do this and that even if it does, Congress will act to prevent the rules from going into effect, since virtually every press organization in the country is opposing them and has testified to that effect in recent hearings in Washington, D.C.; Chicago and San Francisco.

If, however, the rules go through and Swedberg and Sacramento Bee are not reversed, leaders of press organizations throughout the country may have no alternative but to resign from the approximately 30 bench-press-bar conferences.  That would be a tremendous blow to those who, like Justice Brennan, hoped these conferences could be used as a means to educate the bench and the bar as well as the press to the conflicting interests of the First and Sixth Amendments — not as a way of stuffing guidelines down the press’ throat.
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