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Goodale, who wrote ANPA’s Supreme Court amicus brief in Federated Publications v. Swedberg, specializes in communications matters at the New York City law firm of Debevoise & Plimpton.  He is former vice chairman and general counsel of The New York Times.

Press must reconsider ‘voluntary’ guidelines 
in wake of Swedberg
By James C. Goodale

For those in the press who have worked hard for bench-barpress cooperation and guidelines, the Swedberg case is a major setback.  Swedberg stands for the proposition that bench-barpress guidelines adopted by free press-fair trial conferences can be used against the press.

The question becomes: What should the press do about Swedberg?

It is clear that any press organization that has agreed to free press-fair trial guidelines must take steps to protect itself from Swedberg.  While Swedberg is only a state of Washington decision, it can be used as a precedent by courts in other states to restrain reporters from reporting on criminal cases.

The easiest solution for publishers is to resign from free press-fair trial conferences.  A publisher’s resignation would effectively prevent a judge from saying to a reporter employed by that publisher, “Your newspaper agreed to these guidelines, and so if you want to listen to this criminal case, just sign on the dotted line agreeing to these guidelines.”  No guidelines, no dotted line.

Another solution is to have the members of the local free press-fair trial conference agree that the guidelines cannot be used against the press organizations that agreed to them.

This has the practical effect of permitting reporters to pull out a copy of the local guidelines when confronted by a judge similar to Judge Swedberg in the Washington state case and say, “You can’t force me to sign these guidelines.  They explicitly state they cannot be used against me.”

Finally, a newspaper could resign from the local free press-fair trial conference but agree to continue to go to meetings in order to keep up the dialogue between the bench, bar and press.  This is what several Washington state papers did immediately following the Swedberg decision.

My own personal preference is to state in the guidelines that they will not be used against the press organizations that sign them.  This will effectively permit the dialogue to continue.

One could certainly understand, however, why many press organizations, feeling betrayed by lawyers and judges, would wish to resign from these conferences.  They were organized, it may be recalled, in large part at the suggestion of the American Bar Association on the condition that the guidelines adopted by conferences would not be used against the press.

Resignation will not, however, make free press-fair trial problems go away.  The debate will continue, and the only question is whether the press wishes to be part of it.

A good example of what happens when there is no press participation in this debate is the Reardon Report.  Issued in 1966 by the American Bar Association, it contained the initial recommendation for the organization of fair-trial conferences.

The Reardon Committee was formed in large part as a consequence of findings in the Warren Commission report that press coverage was partly to blame for the shooting of Lee Harvey Oswald by Jack Ruby, which took place on national television.  Among other things, the report recommended - for the first time so far as I know - that criminal pretrial hearings could be closed.  It contained many other anti-press recommendations including the use of contempt power against the press in certain circumstances to punish publication.

All in all, the Reardon Report was totally one-sided.  And this could be expected; there was not one lawyer representing the press on the committee - just lawyers from the ABA who thought they were representing the public.  It seems to me, therefore, if members from press organizations resign from fair-trial conferences, the press runs the risk of one-sided monologues and issuance of reports comparable to the Reardon Report.

In a nutshell, then, I think the press is better off participating in a discussion as to pretrial criminal coverage, rather than resigning from the debate.  If, however, the participants in that discussion turn around and use it to impose sanctions against the press, then to heck with it.

One final point.  No one knows for sure what the future will bring with cases where the courts have denied access to their proceedings whether or not reporters have agreed to guidelines as they were asked to in Swedberg.  It is entirely possible that other courts will feel encouraged by Swedberg simply to deny access to the proceedings on any condition that occurs to them.  Inevitably, such action will lead to more lawsuits, but it also will underline the need for a continuing dialogue between the bench, the bar and the press, a dialogue that appropriately can take place at bench-bar-press conferences. 
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