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A few days after the jury verdict in the Tavoulareas libel case, I published an article which began:  “It seems inconceivable to me that the $2.1 million jury verdict handed down last week against the Washington Post for publication of a story about William Tavoulareas, the President of Mobil Oil, will or should stand up.”  At the moment, given the recent reversal of the jury verdict, I look pretty good.

But, despite the overturning of the verdict, the question raised by the jury’s verdict in the Tavoulareas case and other recent cases like it remains.  Why are juries suddenly returning an unprecedented number of verdicts of an unprecedented size against the press in libel cases?  In the last two years juries have brought in verdicts of:

· $26 million against Penthouse Magazine
· $9.2 million against the Alton (Ill.) Telegraph
· $4.5 million against the San Francisco Examiner
· $1.6 million against the National Enquirer
· $1.0 million each against the Ann Arbor and Oklahoma City papers.

While several of these jury verdicts, like Tavoulareas, are being overturned, these large verdicts are a recent and unprecedented phenomenon.  There has been nothing like it in the twenty years I have been associated with press organizations, other than the verdicts against Northern newspapers by Southern juries during the civil rights movement.  It is true that the Penthouse, Oklahoma City, and Tavoulareas verdicts have been thrown out by the courts.  Yet the question remains – what’s going on?

The rash of “mega-verdicts” cannot be explained simply as the result of bad journalism.  The Tavoulareas case is instructive.

In the wake of the 1973 oil embargo, Mobil was afraid the Saudis would insist that tankers carrying their oil should also carry the Saudi flag.  So Mobil set up a shipping company with some Saudis.  This company was in turn managed by a company in which the younger Tavoulareas had an interest.  Just out of business school, he acquired a large interest in this management company, apparently without making any investment.  The allegation in the Post story was that Mobil was effectively paying money to one of its suppliers, of which the son of Mobil’s president owned a large piece.

Since most of these facts were confirmed by a later congressional investigation, the question became whether the Post could characterize them as it did, i.e., that the senior Tavoulareas “set up” his son in business.

Tavoulareas denied he ever “set up” his son, and the jury agreed with him.  It awarded him out-of-pocket damages and punitive damages to punish the Post for its “bad” journalistic practices.

Why these practices were so bad in the jury’s eyes is hard for me to tell.  The reporter for the story, Patrick Tyler, had several excellent sources.  The story was also gone over with a fine-tooth comb by a team of editors and by the Post’s lawyer.  Most stories, for better or worse, do not get such careful treatment.  Ordinarily, when a reporter writes a story it is edited for style and is published.

All libel cases dealing with public figures simply come down to the question of whether or not the news organization in question entertained serious doubts about the truthfulness of what is published.  In order for Tavoulareas to sustain the jury’s finding of recklessness, he had to show that the Post entertained serious doubts about the truthfulness of its story.  The judge ruled that, in light of the good sources the Post had and the care put into the Tavoulareas story, there was no evidence to support such a finding.

If that is so, and I think it is, why did the jury, like so many recent juries, return a multi-million dollar verdict?

My own sense is that the public now harbors a great resentment against the press and it is showing up in jury verdicts in libel cases.  It also shows up in public opinion polls where the press scores low in believability.  I think the public feels overwhelmed by a news medium that enters its home every night on television in living color, has the power to force an elected president to resign, and seems to be free from accountability.  An easy way to get even with institutions of this sort, which seem beyond the reach of ordinary Americans, is to vote huge libel verdicts against them.

The public is not alone in turning against the press.  The Supreme Court, once the media’s great defender in libel cases, has had a change of heart (and personnel).  Over the last ten years it has not decided one libel case favorably to the press and has refused to overturn any damage awards against the press.

Things were different under the Warren Court.  It was that Court that overturned a half-million dollar verdict against the New York Times voted by a Southern jury in the midst of the civil rights struggle.  The Times had published an advertisement which referred obliquely to a Montgomery, Alabama, official named Sullivan, and the jury returned a $500,000 verdict, most of it in punitive damages.  Sullivan was only one of several cases in which Southern juries had either awarded punitive damages against the Times or in which such an award seemed imminent.  Without a reversal of these verdicts, there was a reasonable question of whether the Times, then wracked by strikes and small profits, would survive.

If it is correct, then, to say that the current rash of these mega-verdicts is motivated by the resentment juries feel about the press, then the situation today is quite similar to that of twenty years ago when Southern juries voted large verdicts against the Northern press to punish it for its coverage of the civil rights struggle.

The Court’s solution then, in the famous Sullivan v. New York Times case of 1964 was to change the law of libel to require a public official to prove recklessness before there could be recovery against the press.  A later decision extended this rule to public figures.

Even in Sullivan there were nagging doubts on the Court whether the recklessness standard would work.  The fear was that juries would find the press wrong even thought required to find recklessness.  For this reason Justices Black and Douglas thought the best solution was to eliminate the law of libel entirely.  The Warren Court’s solution, however, in the years following Sullivan, was to reverse jury verdicts against the press and thus encourage courts not to give libel cases to juries at all.  Lower courts could then decide cases by summary judgment.

The present Supreme Court has not followed this pattern.  It has not reversed one libel judgment against the press in the last ten years.  Further, the Chief Justice has indicated that he would prefer public figure libel cases to be tried rather than decided by a judge.  In addition, the Court in the 1974 Gertz decision reversed an earlier key ruling in which private individuals were also required to prove recklessness.

The result of this new attitude on the part of the public and the Court has been a rash of verdicts that threaten the vitality of the First Amendment.  While several weeks ago Dan Rather and CBS convinced a jury that they did not libel a Los Angeles doctor in the course of a “60 Minutes” broadcast, one swallow does not make a spring.  And so the question remains.  Whether the press and the judiciary will withstand public opinion and defend our most cherished freedom remains to be seen.
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